THE NATION’S FIRST MEGA-PROJECT:

A Legislative History of the Cumberland Road

by
Richard F. Weingroff

Location controversy. Political considerations. Innovative financing. Overruns
and delays. Waste, fraud, and abuse. Jealous States. Constitutional debates.
Angry Members of Congress. Modal choices. Presidents, future Presidents, and
even a former President debating the meaning of the Constitution. Just what
you’d expect from the country’s first mega-project.

“The advancement of agriculture, commerce, and manufactures by all proper
means will not, I trust, need recommendation; but I can not forbear intimating to
you the expediency of . . . facilitating the intercourse between the distant parts of
our country by a due attention to the post-office and post-roads.”

President George Washington
First Annual Address to Congress
Delivered at Federal Hall, New York City
January 8, 1790

Part 1: The Constitution

Geography was one of the biggest obstacles to holding the United States together after
the Revolutionary War ended in 1783. The States along the East Coast shared the
Atlantic Ocean for north-south transportation as well as the terrible roads that had been
developed in colonial days, often based on trails carved through the forests by Native
American inhabitants. But the Allegheny Mountains created an imposing barrier to union
with the inland territories north of the Ohio River — known as the Northwest Territory —
that became part of the country under the Treaty of Paris that ended the war. With
limited ties to the coastal States, and a mountain barrier separating them, the few settlers
were linked by trade and interests to the British in Canada — Treaty of Paris
notwithstanding — and the Spanish and French to the south.

The Northwest Ordinance of 1787 provided for the creation of five States, ultimately
named lIllinois, Indiana, Michigan, Ohio, and Wisconsin. To allow the Northwest
Territory to develop, the ordinance provided for the sale of public land and statehood
when 60,000 people lived within one of the planned States, the boundaries of which had
been laid out in 1784.

The problem was simple: how to link two halves of the new country separated by a
mountain barrier. The answer was complicated.



Opening a Wide Door

River transportation was the best ways to travel in the early United States. The
Northwest Territory was served by the Ohio River along the southern border, where the
sale of public land began. The problem was that river travel could not reach the Ohio
River from the mid-Atlantic States; on the Potomac River, it could go only as far as
Cumberland, Maryland, the farthest point of navigation. With an eye on the western
trade, Maryland was planning a road from Baltimore to Cumberland, while Pennsylvania
was planning a road from Philadelphia to the Ohio River west of Pittsburgh, which were
separated by much rougher, mountainous terrain than was the case in Maryland.

George Washington, traveling the western territories following the war, had seen the
problem. In his diary of a 1784 trip, he wrote: “The Western Settlers — from my own
observation — stand as it were on a pivet [sic] — the touch of a feather would almost
incline them any way.” He was convinced that the nation must “open a wide door, and
make a smooth way for the Produce of that Country to pass to our Markets before the
trade may get into another channel.”

Under the Articles of Confederation, which the States adopted in 1777, the general
government did not have the authority or the resources to provide the needed link across
the mountains. The former colonies thought of themselves as independent nations. They
did not want a central government with authority over them. Instead, they wanted an
agreement showing how the individual nations would interact when necessary, as in the
case of the Revolutionary War. The central government, therefore, was intentionally
weak. For example, the central government could not impose taxes. It could ask the
States for funds, but the States determined whether to provide the funds for the limited
activities specified in the Articles. During the war, as a result, General Washington spent
a large amount of his time seeking funds for basic needs such as clothing, food and
weapons for his troops, often without receiving what he needed.

The Constitution

Another defect of the Articles of Confederation was the inability of the central
government to resolve disputes among the State involving interstate commerce. The
event that led, unexpectedly, to the Constitutional Convention was a longstanding dispute
between Maryland and Virginia regarding navigation rights on the Potomac River.
Following a 3-day conference at Washington's Mount Vernon home in Virginia,
commissioners from the two States settled their differences. This agreement led to a
meeting in Annapolis, Maryland, on September 11, 1786, with other States to discuss
commercial regulation among States that often had conflicting interests. The meeting
proved fruitless, partly because the New England States had not sent delegates.

Participants, therefore, called on Congress to convene a meeting of all the States to
improve the Articles of Confederation. The convention was scheduled for Philadelphia
in 1787. Travel difficulties delayed many delegates’ arrival. Others never arrived — they
had business at home that they considered more important than a meeting to amend the
Articles.



Once enough delegates had arrived to begin on May 25, 1787, the participants quickly
abandoned the idea of improving the old document. Instead, they would create a
document that would correct the well-known defects of their present government and
provide a more practical balance between the central and State governments. They
proceeded in secrecy, even keeping the windows closed despite the oppressive heat
through much of the summer. The goal was to draft a governing document that would
create what Thomas Jefferson, who was in France as Minister to that nation during the
convention, would later call a "union of sentiment.”

As the participants debated the contents of a new governing document, they sorted out
the powers that would belong to the general government through its Congress, and those
that would belong to the States, as well as the role of the central leader, to be known as
President. Arriving at decisions that were satisfactory to big States such as Virginia and
small States such as New York, as well as to slave and free States, required difficult
compromises, some of which remain controversial to this day.

After agreeing on the structure of the new government, the members appointed a
Committee of Detail on July 26 to prepare a draft constitution based on resolutions
adopted to that point. The draft, reported to the convention on August 6, assigned the
right "to establish post-offices" to the Congress. This right was carried over from the
Articles of Confederation, which gave Congress “the sole and exclusive right and power .
.. of establishing and regulating postoffices from one state to another throughout all the
United States . .. .”

At the suggestion of Elbridge Gerry of Massachusetts, the phrase "and post-roads” was
added to the clause, without debate, on August 16 by a vote of six States to five. Ina
study of postal power, Lindsay Rogers commented on the five opposing States by writing
“it is difficult to attribute the opposition to any source other than a general fear of giving
the federal government too much power and thus endangering the chances for adoption.”
The approved draft was assigned to a Committee of Style to produce a final version of the
Constitution.

(At the time, the term “post road” referred to any road that had posts or stopping points
along the way for rest and food for travelers and their horses — unrelated to carrying the
mail. Because the mail was carried on post roads, the service became known as the
postal service and the original meaning of “post” was lost to common usage.)

The Committee of Style reported on September 12. On September 14, Benjamin
Franklin of Pennsylvania proposed to amend the post office/post roads clause by adding
"to provide for cutting canals where deemed necessary." James Madison of Virginia
suggested a further amendment: "to grant charters of incorporation where the interest of
the United States might require, and the legislative provisions of individual States may be
incompetent.” He said his primary objective was to "secure an easy communication
between the States, which the free intercourse now to be opened seemed to call for." He
added that with eventual approval of the new Constitution, "The political obstacle being
removed, a removal of the natural ones as far as possible ought to follow."



Roger Sherman of Connecticut objected because the expense would be incurred by all the
States through their general government, but a canal would benefit only the place where
the canal would be cut, as Rogers explained:

The question, however, was limited to the single case of canals, and when put to a
vote was defeated, because there was an antipathy to monopolies, and because, as
Gouverneur Morris [of New York] admitted, “It was extremely doubtful whether
the Constitution they were framing could ever be passed at all by the people of
America; that to give it its best chance, however, they should make it as palatable
as possible, and put nothing into it, not very essential, which might raise up
enemies.

The vote was 3 to 8, with Georgia, Pennsylvania, and Virginia favoring the motion.
Connecticut, Delaware, Maryland, Massachusetts, New Hampshire, New Jersey, North
Carolina, and South Carolina opposed it.

Madison’s record of the convention reported the dialogue:

Docr. FRANKLIN moved to add after the words "post roads™ Art I. Sect. 8. "a
power to provide for cutting canals where deemed necessary"

Mr. WILSON 2ded. the motion

Mr. SHERMAN objected. The expence in such cases will fall on the U. States,
and the benefit accrue to the places where the canals may be cut.

Mr. WILSON. Instead of being an expence to the U.S. they may be made a
source of revenue.

Mr. MADISON suggested an enlargement of the motion into a power "to grant
charters of incorporation where the interest of the U.S. might require & the
legislative provisions of individual States may be incompetent.” His primary
object was however to secure an easy communication between the States which
the free intercourse now to be opened, seemed to call for. The political obstacles
being removed, a removal of the natural ones as far as possible ought to follow.

Mr. RANDOLPH 2ded. the proposition
Mr. KING thought the power unnecessary.

Mr. WILSON. It is necessary to prevent a State from obstructing the general
welfare.

Mr. KING. The States will be prejudiced and divided into parties by it. In
Philada. & New York, it will be referred to the establishment of a Bank, which



has been a subject of contention in those Cities. In other places it will be referred
to mercantile monopolies.

Mr. WILSON mentioned the importance of facilitating by canals, the
communication with the Western Settlements. As to Banks he did not think with
Mr. King that the power in that point of view would excite the prejudices &
parties apprehended. As to mercantile monopolies they are already included in
the power to regulate trade.

Col. MASON was for limiting the power to the single case of Canals. He was
afraid of monopolies of every sort, which he did not think were by any means
already implied by the Constitution as supposed by Mr. Wilson.

The motion being so modified as to admit a distinct question specifying & limited
to the case of canals,

N. H. no. Mas. no. Ct. no. N. J. no. Pa. ay. Del. no. Md. no. Va. ay. N. C.no. S. C
no. Geo. ay.

Rogers added:

This incident in the Federal Convention was to figure in the congressional debates
over the incorporation of banks and the construction of postroads. Opinions have
differed as to whether the action of the Convention may be said to show that the
Constitution did not contemplate the exercise by Congress of a power to
incorporate. Madison’s record says: “Mr. King thought the power unnecessary . .
.. Mr. Wilson mentioned the importance of facilitating by canals the
communication with the Western Settlements. As to Banks, he did not think with
Mr. King that the power in that point of view would excite the prejudices and
parties apprehended. As to mercantile monopolies, they are already included in
the power to regulate trade.” [Rogers, Lindsay, The Postal Power of Congress: A
Study in Constitutional Expansion, The Johns Hopkins Press, 1916 (Bibliolife
Reprint 2014)]

Therefore, when the convention adjourned on September 17, Section 8 of Article | of the
proposed Constitution of the United States of America granted to Congress several
powers, including:

"To regulate commerce with foreign nations, and among the several states, and
with the Indian tribes;”

“To establish Post Offices and post Roads;" and

". .. provide for the common defense and general welfare of the United States."



Section 8 ended:

To make all laws which shall be necessary and proper for carrying into execution
the foregoing powers, and all other powers vested by this Constitution in the
government of the United States, or in any department or officer thereof.

Madison’s notes did not address the meaning of the word “establish.” As will be seen,
Congress would debate the meaning of the word for decades, often at tedious length,
whenever the subject of roads was considered during the first half of the 19" century.
However, the notes were not published until 1836, after Madison’s death, and so were not
available for whatever guidance they might have provided to those involved in the
internal improvements debates before then.

Ratification

When the completed Constitution was submitted to the States for ratification, many
contentious issues were debated in State conventions. The central question was whether
the States were willing to yield the power they had under the Articles and, if so, what
would they get in return. In other words, did the Constitution establish the proper
balance of power among the central and State governments?

The power to establish post offices and post roads was rarely one of the primary concerns
in the State conventions, as Rogers explained:

In the state conventions there was practically no discussion of the postal power.
Its innocuousness was granted. Mr. Jones of New York was alone in finding a
latent aggression, and it was resolved, as the opinion of the state committee, “that
the power of Congress to establish postoffices and postroads is not to be
construed to extend to the laying out, making, altering, or repairing of highways,
in any state, without the consent of the legislature of such state.” Such a
stipulation was destined very soon to become a mere brutum fulmen. [The Latin
phrase means a harmless thunderbolt, indicating an empty threat or one with no
practical effect.]

To encourage ratification, James Madison, Alexander Hamilton, and John Jay wrote
papers on the Constitution that were later collected as The Federalist Papers. They
addressed many of the concerns that being expressed about the proposed Constitution.

In paper #14, Madison returned to an argument he had made during the discussion of the
canal amendment. First, the general government would not have “the whole power of
making and administering laws.” The general government would have only the powers
enumerated in the Constitution.

Second, he said that “the immediate object of the federal Constitution is to secure the
union of the thirteen primitive States, which we know to be practicable; and to add to
them such other States [as may wish to join the union]”:

Let it be remarked, in the third place, that the intercourse throughout the Union



will be facilitated by new improvements. Roads will everywhere be shortened
and kept in better order; accommodations for travelers will be multiplied and
meliorated; and interior navigation on our eastern side will be opened throughout,
or nearly throughout, the whole extent of the thirteen States. The communication
between the Western and Atlantic districts, and between different parts of each,
will be rendered more and more easy by those numerous canals with which the
beneficence of nature has intersected our country, and which art finds it so little
difficult to connect and complete.

Madison also discussed a “fourth and still more important consideration,” namely that
the 13 States were generally bordered by frontiers. Those frontiers that were farthest
from “the heart of the Union” would be drawn towards the foreign countries closest to
them. For those frontier areas to join the union, they “should derive greater benefit”
from doing so than from remaining outside it.

In paper #42, Madison discussed the limitations on the powers conferred by the
Constitution. In the final paragraph, he addressed the reference to post roads:

The power of establishing post roads must, in every view, be a harmless power
and may, perhaps, by judicious management become productive of great public
conveniency. Nothing which tends to facilitate the intercourse between the
States can be deemed unworthy of the public care.

Madison’s discussion did not cover the meaning of “establish” or whether Article 1 of
the Constitution allowed Congress to pass laws to build the necessary transportation
network of roads and canals for distribution of the mail to hold the new Nation together,
but that is the implication.

This question about “establish” would remain central to the internal improvement
debates of the 19" century. Moreover, succeeding Presidents would take different
positions on the meaning of the term. They all supported internal improvements, such as
roads and canals, but some believed an amendment was needed before Congress could
appropriate funds for road or canal construction. Most, however, found ways to
overcome any theoretical reluctance they may have felt about approving internal
improvement bills.

(During the Constitutional Convention, Madison and Charles Cotesworth Pinckney of
South Carolina had submitted powers on August 18 for consideration by the Committee
of Detail to add to those of the general legislature. These powers included such
measures as “To grant charters of incorporation,” “To establish a university,” and “To
regulate stages on the post-roads.” These powers did not make it into the Constitution.)

The Bill of Rights

When the ninth State, New Hampshire, ratified the Constitution, it went into effect.
Many of the States, however, had ratified the Constitution contingent on adoption of



specified changes. The contingent proposals were particularly intended to protect the
rights of the States, because State convention delegates feared they were giving up their
State’s status as an independent nation to become members of a new confederacy that
might end up tyrannizing them. The States also were concerned that the Constitution did
not specify the rights of individuals.

After the first Congress convened, Representative Madison addressed the contingent
proposals many States had imposed on their ratification of the Constitution. He
consolidated the recommendations, many of which were duplicative, into a series of
amendments that the first Congress whittled down to 12 amendments and approved on
September 25, 1789.

On December 15, 1791, the States completed ratification of 10 amendments to the
Constitution, which were later commonly called the Bill of Rights. The States had
rejected the first two congressionally approved amendments concerning apportionment of
members in the House of Representatives and the pay of Senators and Representatives.
Thus the third congressional amendment became the First Amendment that we are
familiar with simply by its random placement as first among the last 10 of the
congressionally approved amendments.

Technically, the original first congressional amendment on apportionment of
representation remains pending. However, the States eventually approved the second
article on pay in May 1992 as the 27" amendment to the Constitution:

No law, varying the compensation for the services of the Senators and
Representatives, shall take effect, until an election of Representatives shall have
intervened.

The Fifth Amendment contains several due process protections but is best known today
for providing that no person “shall be compelled in any criminal case to be a witness
against himself” (commonly known as the right against self-incrimination). However, it
also included this provision:

... nor shall private property be taken for public use, without just compensation.

This language, which would be cited in the 19" century debates over internal
improvements, remains a key protection in modern highway and other transportation
programs, as well as other government activities involving acquisition of real property.

The 10" Amendment addressed the specific concern of the States that the general
government would twist the new Constitution to adopt powers it did not have:

The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.

The debate that began in the Constitutional Convention in the 1780s over the allotment
and balance of powers has continued into the 21st century, with our political parties over



the centuries differentiating themselves based on their philosophies on the dividing lines
of power among the Federal Government, the State governments, and the people. Over
230 years since the States ratified the Constitution in 1787, we are still debating its
meaning, often relying on the Supreme Court as the ultimate arbiter.

In short, from the start, when the country was organizing in accordance with the radical
new governing document known as the Constitution, people were debating what its
words meant. Few areas of governance have escaped the struggle for balance, including
the authority of the general government over internal improvements, such as the
construction of roads.



Part 2: The Cumberland Road
Connecting Links

For the mid-Atlantic States, one of the early issues was how to link the Northwest
Territory to the coastal States. The problem was that water transportation, the best means
of interstate travel in those days, was not available for east-west travel between the States
and the frontier. In some areas, mountains posed additional challenges to long distance
travel. For example, a mountain barrier separated the Potomac River from the new
settlements along the Ohio River.

Two military excursions during the colonial period had provided primitive connections
between east and west. In 1755, during the French and Indian War, British Major
General Edward Braddock and two army regiments left Alexandria, Virginia, to capture
France’s Fort Duquesne (at the future site of Pittsburgh) about 290 miles away. He was
accompanied by Colonel George Washington.

To reach Fort Duquesne, Braddock would have to carve a road out of the forest of
southwestern Pennsylvania. For part of the way, they could follow existing paths, such
as an ancient Native American connection between the Potomac River at Fort
Cumberland and Brownsville, Pennsylvania, on the Monongahela River. In 1752,
Christopher Gist, at the direction of the Ohio Company of Virginia, had cleared and
marked the path for a packhorse trail that would be named after the Delaware Chief
Nemacolin, who helped to widen Gist’s trail. Widening continued over the years of early
settlement, including by George Washington in his unsuccessful effort to force the
French out of Fort Duquesne in 1754, the only time in his military career that he was
forced to surrender.

Braddock’s men improved the path and built the road through the forest while fending off
attacks from amid the surrounding trees. Braddock would be killed during a battle with
French and Indian forces on the Monongahela on July 9, 1755. With Washington
presiding over a burial service, General Braddock was lowered into a grave dug into the
middle of the road where the men and wagons crossing the site compacted the road to
hide the location. The initiative to take Fort Duquesne was a disaster, and Braddock’s
Road would be unused, for the most part, during the remainder of the war.

Two years later, the British decided to send Brigadier General John Forbes to take Fort
Duquesne. General Forbes, who became ill with dysentery upon his arrival in
Philadelphia and never fully recovered, intended to travel from Philadelphia to Carlisle
via a long-established road, much of it blazed by the prolific trader, George Croghan.
Author John Hrastar, in his book about overcoming the Appalachian barrier, wrote that
Washington recommended that General Forbes use Braddock’s Road:

Washington was garrisoned at Fort Cumberland with his Virginia Regiment at
this time and he received information on Forbes’s plan to move directly overland
to Fort Duquesne on July 24. He immediately wrote a letter to Colonel Henry



Bouquet, Forbes’s second in command, suggesting a new road could not be made,
at least in time.

On August 2 [1758] Washington sent a much longer letter to Bouquet outlining in
detail why the Braddock Road was a preferable route to Fort Duquesne. He
claimed that the Indians [sic] long-time use of this trail had shown the value of the
route from Wills Creek [at Fort Cumberland] to the Monongahela demonstrating
its superiority. The road was opened by the Ohio Company and was improved by
himself, and the following year by Braddock. “A road, that has so long been
opened, and so well and so often repaired, must be firmer and better than a new
one. He acknowledged that the shorter distance between Raystown and Loyal
Hanna (near the Forks) [Loyalhanna Creek] was an argument for the direct road
but, he said, “I must beg leave to ask, whether it requires more time, or is more
difficult and expensive, to go one hundred and forty-five miles in a good road
already made to our hands, than to cut one hundred miles anew, and a great part
of the way over impassable mountains.” Washington then laid out a meticulous
table comparing the distances from Carlisle to Fort Duquesne by way of
Raystown with the distances from Carlisle via Forts Frederick and Cumberland.
He showed the latter, the Braddock Road, to be only nineteen miles longer and
much preferable because of the existing road. His letter went on for many pages
and listed many reasons for using the Braddock Road.

General Forbes rejected Washington’s recommendation, suspecting that the argument
was really meant to favor commercial interests based in Washington’s home State of
Virginia.

General Forbes’s army, under direction of Colonel Bouquet due to the general’s illness,
could follow the road to Carlisle. From there the army would have to build a road
through the forests and over the mountains to reach the French fort. By the end of the
year, Hrastar wrote, “he was having some doubts that Washington might be right in
worrying about completing the mission”:

Forbes’s men still had to cross Laurel Ridge[,] a formidable peak. Laurel Ridge
ranged down across central Pennsylvania to the Braddock Road path where it was
much diminished, so much so that accounts of the Braddock Road don’t even
mention it. Forbes Road would have to contend with the high part of Laurel
Ridge whereas the Braddock Road did not. Washington lost his argument but
eventually joined Forbes at Raystown, only about thirty-five miles from Fort
Cumberland, and was instrumental in the final push to Fort Duquesne.

General Forbes’s men built the road to about 10 miles west of Ligonier. They then halted
road construction to travel through the woods in hopes of catching the French by surprise.
The French, who had apparently been warned of the British force coming their way, had
abandoned and burned their fort.



Although deprived of a battle, the British built a fort at the Forks of the Ohio and named
it Fort Pitt after British Secretary of State William Pitt. They also completed the road to
the site.

The British used Forbes’s Road to supply Fort Pitt but supply caravans were vulnerable
to attack from Indians. The alternative was to take supplies to the fort via Braddock
Road:

It was decided to reopen the Braddock Road in the summer, in order to bring
supplies to Fort Pitt from Virginia as well as along the Forbes Road. Bouquet was
skeptical if the advantages of this route would outweigh the need to garrison Fort
Cumberland which the Virginia troops had previously evacuated leaving a small
number of Maryland militia to garrison it. Competition still existed between
Pennsylvania and Virginia over the ownership of this land in Ohio country, so
Bouquet was hesitant to give Virginia any advantage by reopening the Braddock
Road. When it was finally decided to open the road, the Virginians also insisted
on the construction of a new road from Braddock Road to the Monongahela.
Their reasoning was that there would then be three ways to get supplies to Fort
Pitt — by the Forbes Road, by the Braddock Road to the Forks, and by floating
Bateaux down the river from a new fort at Redstone Creek.

The Virginians reopened the Braddock Road on August 20, 1759. This was
probably just an announcement that the road was now open with no corresponding
attempt to improve it. The road had not been used for wagons in over four years.
Two days later Colonel Bouquet wrote to General John Stanwix, who had
succeeded General Forbes after the latter’s recent death [on March 11, 1759] that
he had ordered Colonel James Burd to open the road between the Braddock Road
and Redstone Creek and to build a fort there. This road was to veer off from the
Braddock Road after it crossed the mountains, and head straight to the
Monongahela instead of north to the Forks.

Colonel Burd, leaving Fort Cumberland on September 1, soon had reason to complain
about the condition of Braddock Road:

It was “not more than 10 feet wide and carries up every Hill almost without a turn
and Hills almost perpendicular.” This is not surprising. It had been four years
since Braddock cut a road that would take heavy military wagons into a virgin
forest, ample time for the road to almost revert to its primitive state.

Reaching the Monongahela River, Colonel Burd and his men “built a road over sixteen
and a quarter miles long to Dunlap’s Creek, one mile upstream from Redstone Creek.
Dunlap’s Creek enters the Monongahela at present-day Brownsville, Pennsylvania:

As the French and Indian war was winding down in 1759 and 1760 settlers started
to move into the Ohio Valley in numbers. This improved road and its extension
to the river provided an ideal route for this expansion . ... Of course it was also



still possible to follow the Braddock Road all the way to the Forks instead of
going to the Monongahela via the Burd Road.

At this point, therefore, travelers could reach the Ohio River by Forbes Road, Braddock
Road, and its spur, Burd Road:

The settlers moved west into Ohio along the various footpaths and trails, but they
couldn’t easily move back and forth between Ohio and the east. They were
reasonably self-sufficient on their farms but they still needed some goods such as
salt and iron and steel that they could not produce themselves. They had to travel
back over the mountains, usually at least once a year, to barter for these goods.
The lack of roads required them to use the packhorse trails back to the east. Once
they reached the Ohio River there were some rudimentary roads, such as Forbes
Road in Pennsylvania, and the Braddock-Burd Road in Maryland and
Pennsylvania, to allow them to return to Philadelphia or Baltimore for supplies.
They could use the Ohio River to travel east, but it was much more difficult
traveling upstream to the east than floating downstream to the west.

The roads gradually deteriorated. For example, “The underbrush in the mountains grew
rapidly when not cleared regularly so over the decades the original Braddock Road
became overgrown.” As early highway historian Archer Butler Hulbert put it:

For three score years Braddock’s Road answered all the imperative needs of
modern travel, though the journey over it, at most seasons, was a rough
experience. During the winter the road was practically impassable.”

[Hrastar, John, Breaking the Appalachian Barrier: Maryland as the Gateway to Ohio
and the West, 1750-1850, McFarland and Company, 2018; Shank, William H., Three
Hundred Years With the Pennsylvania Traveler, American Canal and Transportation
Center, 1776; Hulbert, Archer Butler, The Old National Road: A Chapter of American
Expansion, Press of F. J. Heer, 1901]

The Ohio Pioneers

Historian David McCullough’s 2019 history, The Pioneers, described how the Ohio
Company of Associates, formed in New England, made the arduous, months-long trip
across Pennsylvania to the Ohio River to settle Marietta in 1788. With help from the
diary of one of the company’s leaders, Rufus Putnam, McCullough narrated the trip to
Ohio.

On December 31, 1787, Putnam, age 49, left his farm and family in Rutland,
Massachusetts, for the journey. Delayed by business in New York, he caught up with the
other settlers on January 24, 1788, at Hummelstown just east of Harrisburg:

As they moved on the weather turned worse. The wind blown snow was eight
inches deep, the traveling “excessive bad.” In the days that followed, the going



grew more difficult still. “So great a quantity of snow fell that day and the
following night as to quite block up the road . . . . Our only resource now was to
build sleds and harness our horses one before the other, and in this manner, with
four sleds and the men in front to break the track, we set forward”

The “road,” as he called it, was the Forbes Road, an old Indian trail that had been
widened by the British General John Forbes for his expedition to the forks of the
Ohio during the French and Indian War and was no easy pathway even under the
best weather conditions.

They finally reached “the Allegheny Mountains, a formidable barrier”:

They crossed the Blue Mountain, Tuscarora Mountain, all on foot, the sleds
loaded down with tools, baggage, and provisions. “Traveling both these days
very bad. Men and horses much fatigued,” wrote Putnam. The temperature kept
dropping. “[The] cold last night and this day may be the coldest this winter,” he
recorded on February 5.

A thaw accompanied by heavy rains greeted them on “the westernmost Alleghenies —
Laurel Mountain and the Chestnut Ridge.” They had needed a month to get over the
mountains.

With their pace increasing, they reached Sumerill’s Ferry on the Youghiogheny River,
30 miles southeast of Pittsburgh on February 14. The cold and snow that had
accompanied the party had blocked construction of a boat to carry them to the Ohio
River. With help from another party waiting at the site, Putnam’s crew built a galley,
named the Mayflower, and a smaller flatboat and canoes.

On April 2, the flotilla took off on the Youghiogheny:

So early that afternoon the new Mayflower pushed off carrying perhaps thirty
men, the others, along with a large quantity tools, tents, and provisions, packed
onto the smaller galley and canoes.

They floated to McKeesport, where the Youghiogheny met the larger Monongahela:

From there it was another twenty miles to where, at Pittsburgh, the Monongahela
joined the clearer, faster-moving Allegheny to form the Ohio . . ..

Pittsburgh at the time, a crude frontier settlement of no more than 150 log cabins
and houses, was described as “an irregular poor built place” alongside old Fort
Pitt inhabited by “a lazy set of beings. . ..” But with its key location at the
headwaters of the Ohio, Pittsburgh was the Gateway to the West and almost
certain to have great promise.



The Ohio Company had finally reached the Ohio River in the spring, the best time for
travel by boat:

For thirty miles beyond Pittsburgh, the Ohio flowed not west but almost due
north, past sparsely populated river settlements and the ruins of the Seneca village
of Logstown, where Queen Aliquippa once held sway. Not far beyond, the river
did indeed swing west until the mouth of the Beaver River, where it headed south-
southwest. But then the river kept on twisting and turning. So “completely
serpentine” was it that, in some places, as was said, “a person taking observations
of the sun or stars, will find that he sometimes entirely changes his direction, and
appears to be going back.”

On April 5, the boats reached Buffalo Creek. After a break to take on supplies, the boats
sailed on to Wheeling on the Virginia side of the river, 140 miles since they had reached
the Ohio River. Finally, on April 7, they reached their destination, the Point, as it was
known, on the Muskingum River:

As long and arduous as was so much of the journey, there had been no loss of life,
nor, as plainly evident, no loss of spirit. “We arrived . .. most heartily
congratulating each other on the sight of our new country,” wrote one of them.

They were greeted by about 70 Indians led by the Delaware Chief, Captain Pipe:

All the natives gathered at the Point seemed quite friendly. Pipe himself greeted
the new arrivals as brothers. “As long as the sun and moon endured,” he declared,
the Delaware, the Wyandots, and Yankees shall be friends and brothers.

Privately Rufus Putnam thought it best to wait and see. [McCullough, David, The
Heroic Story of the Settler Who Brought the American Ideal West, Simon and
Schuster, 2019]

Origins of the Cumberland Road

Under the Treaty of Fort Stanwix in 1768, the Ohio River became the dividing line, with
Indian territory to the north and colonial territory to the south, leaving future Kentucky
(statehood in June 1792) and Tennessee (June 1796) open to settlement. (General
Stanwix built the fort at the site of Rome, New York, in 1762.) The roads to the Ohio
River provided a way for settlers bound for the two southern States.

Following the Revolutionary War, the United States gained control of the Northwest
Territory from the British and, as McCullough demonstrated, settlers saw Ohio as an
opportunity for good land even amidst the Indian population.

Interest in a connection with the west increased after the Treaty of Greenville, approved
on August 3, 1795, settled the Indian wars that the influx of settlers to Ohio had
prompted. Under the treaty, the Indians were restricted to the northwest corner of Ohio,



leaving the rest open to settlement, with the growth starting in the south then spreading to
the north.

After the Treaty of Greenville, pressure increased in Maryland and Virginia for an
improved portage road between the Potomac and Ohio Rivers. A good road would help
settlers reach the public lands for sale in the new State of Ohio, but would also allow for
the back-and-forth trade that would bind the territories to the States across the mountain
barrier that separated them. In addition, the new State would need roads within its
borders.

The problem was how to pay for the roads to and in the State.

Representative William B. Giles of Virginia, chairman of the select committee on the
Northwest Territory, submitted a report to the House on March 30, 1802, that included
recommendations on the statehood legislation that would be the model for each of the
future States of the Northwest Territory. Regarding the need for the portage road, he was
agreeable to a suggestion from Secretary of the Treasury Albert Gallatin in a letter dated
February 13, 1802. The letter covered many aspects of the enabling legislation, including
roads. Secretary Gallatin recommended a bargain that would benefit the new State and
the Nation.

The letter stated:

That one-tenth part of the net proceeds of the lands hereafter sold by Congress
shall, after deducting all expenses incident to the same, be applied towards laying
out and making turnpike or other roads, first from the navigable waters emptying
into the Atlantic to the Ohio, and afterwards continued through the new State;
such roads to be laid out under the authority of Congress, with the consent of the
several States through which the same shall pass.

Secretary Gallatin closed his letter by writing:

The tenth part of the proceeds of the lands, as it will be co-extensive with the
sales, will continue to be considered as an equivalent until the sales are
completed, and after the present grant might have ceased to operate on the minds
of the people of the new State. The roads will be as beneficial to the parts of the
Atlantic States through which they are to pass, and nearly as much so to a
considerable portion of the Union, as to the North-West Territory itself. But a due
attention to the particular geographical situation of that Territory and of the
adjacent western districts of the Atlantic States, will not fail to impress you
strongly with the importance of that provision in a political point of view, so far
as it will contribute towards cementing the bonds of the Union between those
parts of the United States whose local interests have been considered as most
dissimilar.

On his copy of the letter, Secretary Gallatin wrote: “Origin of the National Road.”



(At the time, the term “turnpike” referred to an improved stone-surfaced or “metalled”
road, whether with or without tolls. In most uses associated with the early years of the
Cumberland Road, the term referred to an improved road, not a toll road.)

As the House of Representatives considered the legislation, it contained Secretary
Gallatin’s idea for road building:

That one-tenth part of the net proceeds of the lands lying in the said State,
hereafter sold by Congress, after deducting all expenses incident to the same, shall
be applied to the laying out and making turnpike or other roads leading from the
navigable waters emptying into the Atlantic, to the Ohio, and continued
afterwards through the State of , such roads to be laid out under the
authority of Congress with the consent of the several States through which the
road shall pass, provided that the Convention of the State of [to drafta
constitution] shall, on its part, assent, that every and each tract of land sold by
Congress, shall be and remain exempt from any tax laid by order or under the
authority of the State, whether for State, county, township, or any other purpose
whatever, for the term of ten years, from and after the completion of the payment
of the purchase money on such tract, to the United States.

In the course of congressional action, the provision contained in the final bill was
modified. The Enabling Act of April 30, 1802, signed by President Jefferson, included
this final provision:

That one twentieth part of the net proceeds of the lands lying within the said state
sold by Congress, from and after the thirtieth day of June next, after deducting all
expenses incident to the same, shall be applied to the laying out and making
public roads, leading from the navigable waters emptying into the Atlantic, to the
Ohio, to the said state, and through the same, such roads to be laid out under the
authority of Congress, with the consent of the several states through which the
road shall pass: Provided always, that the three foregoing propositions herein
offered, are on the conditions that the convention of the said state shall provide,
by an ordinance irrevocable, without the consent of the United States, that every
and each tract of land sold by Congress, from and after the thirtieth day of June
next, shall be and remain exempt from any tax laid by order or under the authority
of the state, county, township or any other purpose whatever, for the term of five
years from and after day of sale.

Based on actions at the Ohio constitutional convention in Chillicothe, Congress amended
the provision in legislation that President Jefferson signed on March 3, 1803. It provided
that 3 percent of land sales revenue “shall be applied to the layout, opening and making
roads within the said state, and to no other purpose whatever.” This restriction of the
funds left 2 percent of land sales revenue for the road to Ohio.

Ohio became a State on March 1, 1803.



The innovative financing for building roads to and in the State meant that the needed
roads could be built without taxing residents in the new or other States or drawing on
other revenue collected by the general government, mostly from tariffs.

Locating the Road

The question was where the road would originate east of the mountain barrier. With
several cities competing to be the eastern terminus, the Senate appointed a committee
headed by Senator Uriah Tracy of Connecticut to examine the question.

On December 19, 1805, he reported his committee’s findings. “The committee have
examined, as far as their limited time, and the scanty sources of facts within their reach
would permit, the various routes which have been contemplated for laying out roads
pursuant to the provisions of the act first mentioned in this report.”

The committee reported that net proceeds of land sales in Ohio beginning July 1, 1802,
through September 30, 1805, totaled $632,604.27. Of that, 2 percent for a road to Ohio
amounted to $12,652. As summarized in the Annals of Congress, Tracy added, “it will
be discerned that the fund is constantly accumulating, and will, probably, by the time
regular preparations can be made for its expenditure, amount to eighteen or twenty
thousand dollars.”

(The congressional records of the early years — Annals of the Congress of the United
States (1789 through 1824), Gales and Seaton’s Register of Debates in Congress (1824-
1837), and The Congressional Globe (1833-1873) — summarized debates with a mix of
quotes and narrative rather than reporting in stenographic form.)

The committee had examined the claims of the several possible starting points. Routes
examined were between Philadelphia on the north and Richmond on the south, having
considered this wide range because the committee “suppose the roads to be laid out must
strike the river Ohio on some point contiguous to the State of Ohio, in order to satisfy the
words of the law making the appropriation; the words are, ‘leading from the navigable
waters emptying into the Atlantic to the river Ohio, to the said State, and through the
same.””

Another factor limited the northern and southern points of the study:

The mercantile intercourse of the citizens of Ohio, with those of the Atlantic
States, is chiefly in Philadelphia and Baltimore; not very extensive in the towns
on the Potomac within the District of Columbia; and still less, with Richmond, in
Virginia. At present, the greatest portion of their trade is with Philadelphia; but it
is believed their trade is rapidly increasing with Baltimore, owing to the
difference of distance in favor of Baltimore, and to the advantage of boating down
the Monongahela river, from the point where the road strikes it, about seventy
miles by water, and fifty by land, above Pittsburg.



(The “towns” within the District of Columbia in its original configuration included the
small government center, the city and port of Georgetown, and the city and port of
Alexandria, then included in the capital city, both reliant on the Potomac River.)

With several viable options and limited revenue dedicated to construction, the committee
decided to limit itself to one route. Therefore, the members:

... endeavored to fix on that which, for the present, will be most accommodating
to the citizens of the State of Ohio, leaving to the future benevolence and policy
of Congress, an extension of their operations on this or other routes, and an
increase of the requisite fund, as the discoveries of experience may point out their
expediency and necessity. The committee being fully convinced that a wise
Government can never lose sight of an object so important as that of connecting a
numerous and rapidly increasing population, spread upon a fertile and extensive
country, with the Atlantic States, now separated from them by mountains, which,
by industry and an expense moderate in comparison with the advantages, can be
rendered passable.

Distance was a consideration in choosing the route. Senator Tracy mentioned that the
distances he would cite were not based on actual measurement. They were, however,
believed to be sufficiently correct for comparison purposes.

The present road from Philadelphia to Pittsburgh was 314 miles long by the usual route,
with a straight line between the two cities being about 270 miles. Extending that line
from Pittsburgh to the nearest location on the river between Steubenville and Grave
Creek, brought the total distance to 360 miles on the present road, or 308 miles on a
straight line.

From Baltimore to the Monongahela River at or near Brownsville totaled 218 miles or
184 miles on a straight line. From Brownsville, “boats can pass down with facility to the
State of Ohio, during a number of months in every year.” The distance from the Nation’s
capital to the same points on the river was nearly the same as from Baltimore (“probably
the difference is not a plurality of miles™).

From Richmond to the nearest point on the Ohio River by the usual route was 377 miles,
but the State’s plan for a road north of the city would shorten the distance by 50-60 miles.
The committee found that “two hundred and forty-seven miles of the contemplated road,
from Richmond northwesterly, will be as good as the roads usually are in that country,
but the remaining seventy or eighty miles are bad, for the present, and probably will
remain so for a length of time, as there seems to be no existing inducement for the State
of Virginia to incur the expense of making that part of the road passable.”

Distance, however, was only one factor in the committee’s consideration. Each terminus
had pluses and minuses for serving settlers and commerce. The route from Richmond
approaching the Ohio River was through a “thinly inhabited” section of the State “which,
from the nature of the soil, and other circumstances, must remain so, at least for a



considerable time; and from the hilly and rough condition of the country, no roads are, or
can be, conveniently made leading to the principal population of the State of Ohio.”
These considerations prompted the committee to put this alternative aside for the present.

The committee had no doubt that Pennsylvania, through “spirit and perseverance,” would
“complete a road from Philadelphia to Pittsburg, as good as the nature of the ground will
permit.” The State was very interested in such a road to facilitate commerce with the
western areas, but to do so “they will of course [have to] surmount the difficulties
presented by the Alleghany mountain, Chestnut Ridge, and Laurel Hill, the three great
and almost exclusive impediments, which now exist on that route.”

Maryland, “with no less spirit and perseverance” than Pennsylvania, was “engaged in
making roads from Baltimore and from the western boundary of the District of Columbia,
through Fredericktown to Williamsport” between Frederick and Cumberland. Officials
in Maryland, however, had no interest in extending their road across the mountains, “and
if they had it, it would be impracticable, because the State does not extend so far.”

With both States working on roads to the west, if the general government were “to direct
the expenditure of the fund in contemplation upon either of these routes, for the present,
in Pennsylvania or Maryland, it would probably so far interfere with the observations of
the respective States, as to produce mischief instead of benefit; especially as the sum to
be laid out by the United States is too inconsiderable, alone, to effect objects of such
magnitude.”

With these considerations in mind, the committee “thought it expedient to recommend
the laying out and making a road from Cumberland, on the northerly bank of the
Potomac, and within the State of Maryland, to the river Ohio, at the most convenient
place between a point on the easterly bank of said river, opposite to Steubenville and the
mouth of Grave creek, which empties into said river Ohio, a little below Wheeling, in
Virginia”:

This route will meet and accommodate roads leading from Baltimore and the
District of Columbia; it will cross the Monongahela river, at or near Brownsville,
sometimes called Redstone, where the advantage of boating can be taken, and
from the point where it will probably intersect the river Ohio, there are now roads,
or they can easily be made over feasible and proper ground, to and through the
principal population of the State of Ohio.

From Cumberland to Laurel Hill, the present route was 66 miles (55 miles on a straight
line). On this section, “the committee suppose the first and very considerable
expenditures are especially necessary. From Laurel Hill to the Ohio river, by the usual
route is about seventy miles, and on a straight line fifty-four or fifty-five; the road is
tolerable, though capable of amelioration.”

The committee had prepared a bill embodying these considerations for Senate
consideration. The Enabling Act of 1802, Senator Tracy reported, had imposed a duty on



Congress to provide a road to the State, but the committee believed that Congress also
had “a sense of duty” sufficient to pass the bill:

To enlarge upon the highly important considerations of cementing the union of
our citizens located on the Western waters with those of the Atlantic States, would
be an indelicacy offered to the understandings of the body to whom this report is
addressed, as it might seem, to distrust them. But from the interesting nature of
the subject, the committee are induced to ask the indulgence of a single
observation.

Politicians have generally agreed that rivers unite the interests and promote the
friendship of those who inhabit their banks; while mountains, on the contrary,
tend to disunion and estrangement of those who are separated by their
intervention. In the present case, to make the crooked ways straight, and the
rough ways smooth, will, in effect, remove the intervening mountains, and by
facilitating the intercourse of our Western brethren with those on the Atlantic,
substantially unite them in interest, which, the committee believe, is the most
effectual cement of union applicable to the human race.

After a reading of the bill, the Senate ordered it to a second reading. The Senate, acting
as a Committee of the Whole, considered the bill and reported it, without amendment, for
a second reading. A third reading was ordered. The Senate passed the committee’s bill
on December 27, 1805. The Annals of Congress did not report any discussion or dissent.

(The reference to crooked ways and rough ways is from the Bible, Luke 3:5: “Every
valley shall be filled, and every mountain and hill shall be brought low; and the crooked
shall be made straight, and the rough ways shall be made smooth.”)

On December 30, the House of Representatives received the bill from the Senate for
consideration. In the House, sectional interests affected views. Because the road would
not pass through the southern States, their representatives generally opposed the bill.
Although the bulk of the new road would cross the southwestern part of Pennsylvania,
most Representatives from that State opposed the bill because the road did not originate
in Philadelphia. Similarly, most of Virginia’s delegation opposed the bill because the
road would not begin in Richmond.

The House, resolved into a Committee of the Whole, reported the Senate bill “with
several amendments thereto.”

The House began considering the bill on March 22. Shortly after consideration began,
Representative Michael Leib of Pennsylvania moved to postpone the bill indefinitely.
Representative Christopher H. Clark of Virginia supported the motion. The Annals
summarized his argument:

He thought there was not sufficient time to act on the bill during this session. He
declared his wish to be to lay out three roads, one from some point in
Pennsylvania, one from some point in Maryland, and one from some point in



Virginia, expending, in the first instance, an adequate sum on the middle road,
and afterwards appropriating a like sum to each of the other roads.

Representative John G. Jackson of Virginia provided “a concise history of the fund” for
making roads to Ohio. He “stated his opinion that, inasmuch as the compact with Ohio
provided for the laying out ‘turnpike or other roads,” it would be a violation of it to lay
out a single road.” When the subject had come up before, he had intended to ask the
Treasury Secretary for the amount of funds raised since enactment of the 1802 Act, but
“had been frustrated by an adjournment.” He now feared that the subject would not be
“deliberately examined, from its competition with other important objects, and believing
that the bill contained an exceptionable principle, he should concur in the motion of
postponement.”

Opposing the motion was Representative George M. Bedinger of Kentucky. “He
observed that he was well acquainted with the route contemplated in the bill, and he
considered it the shortest and best for the general interests of the Union.” With a
connection via the Mississippi River to the Ohio River, Kentucky residents would find
the Cumberland Road to be their best route east to Washington.

Representative Roger Nelson of Maryland also opposed postponement. This bill, he said,
was as important as any other business before the House:

He viewed the idea of the [1802] compact being violated by, in the first instance,
laying out one road instead of three as strange and unfounded — inasmuch as the
laying out [of] one road did not supersede the right of afterwards laying out
another. Mr. N. further advocated the bill as fixing a route most convenient to the
three States of Pennsylvania, Maryland, and Virginia.

Representative Jackson said he did not oppose considering the bill during the present
session “if he could be convinced that the House would pay to it a full and dispassionate
attention.” He did not think that was the case. He “spoke at some length against the
route contemplated by the bill, and the inadequacy of the fund to forming so vast and
difficult a turnpike.”

Representative Matthew Lyon of Kentucky opposed postponement because “the route
proposed would be of great benefit to the Western people.”

Pennsylvania Representative Frederick Conrad, by contrast, favored postponement based
“on the idea that the proper course of proceeding was for the States first to lay out roads,
and for Congress then to aid them by appropriating this fund.” He also favored three
roads, one from each of the States involved.

Representative Leib favored postponement because consideration at this time was
premature:

What authority have Congress to lay out this road before they have obtained the
consent of the States? Considering the expense of laying out this route, he looked



upon the bill as merely making an appropriation for the benefit of commissioners
and chain-carriers.

Ohio Representative Jeremiah Morrow opposed postponement. He explained that “this
road would be conducive to the interests of the Western people, that it was the best and
most direct route, and that the fund would be adequate to the object.”

Representative William Findley of Pennsylvania argued that the way to proceed was to
“appoint disinterested Commissioners, and after receiving their report, to designate the
route.” He said he had traveled the route specified in the bill “and believed that a better
one could be designated.” He favored postponement, followed by appointment of
commissioners. His Pennsylvania colleague, Representative John Smilie, agreed.

The House rejected postponement by a vote of 51 yeas and 59 nays.

Opponents, however, were not done. Representative Jackson moved to postpone
consideration to March 24 to allow time to gather information from the Treasury
Secretary on the quantity of land sold and the funds, thereby, available for the road.

Representative Morrow objected, claiming sufficient information was available “and
remarked that there would exist a fund of nearly forty thousand dollars on the 1% of next
October.”

The motion, by a vote of 51 to 56, failed.

Representative John Claiborne of Virginia moved to recommit the bill to a select
committee “considering the information before the House as not satisfactory.” Again, the
House rejected the motion, 50 to 58:

The House then took up the amendments agreed to in Committee of the Whole.

Mr. Jackson spoke at considerable length against the route designated in the bill,
and concluded by offering a proposition amendatory of an amendment of the
Senate — allowing a discretion to lay out the road at any point between
Steubenville and Grave river, on the Ohio — so as to allow a like discretion with
that contemplated on the Potomac, between the points of Cumberland and
Western Port.

The House concurred in the amendment of the Committee of the Whole, and
nonconcurred in that of Mr. Jackson.

Mr. Clark offered a motion which went to modify the bill, so as to direct the
laying out three roads instead of one.

The Speaker [Nathaniel Macon of North Carolina] declared this motion out of
order, as it affected an amendment already agreed to.



Whereupon a question to reconsider the amendment, in order to try the sense of
the House of Mr. Clark’s motion, was taken, and lost — yeas 44, nays 47.

Mr. Jackson moved to recommit the bill; which motion having been negatived,
the bill was ordered to a third reading on Monday.

Final consideration took place on Monday, March 24, 1806. Representative David
Holmes of Virginia moved to postpone consideration indefinitely “and observed that, if
this motion prevailed, he should offer a motion for the appointment of commissioners, by
the President, to explore a route.” After debate that was not spelled out in the Annals, the
House opposed this motion, 52 to 64:

And then the main question being taken that the said bill do pass, it was resolved
in the affirmative — yeas 66, nays 50.

Virginians opposed the bill, 16 to 2, while the Pennsylvania delegation voted against it,
13 to 4. Professor John Lauritz Larson, in his book on 19" century internal
improvements, provided this commentary on the vote:

Federalists [who supported a strong general government] and westerners
overwhelmingly supported the Cumberland Road bill; Republicans [favoring
strong States and a strict reading of the Constitution] divided equally, but nearly
all the 38 Republicans voting nay came from Virginia or Pennsylvania and stood
against the route, not the road itself. Of the four Pennsylvania Republicans
supporting the bill, two represented Albert Gallatin’s present and former
congressional districts; of the two Virginians voting yea, one was from Jefferson’s
son-in-law, Thomas Mann Randolph, and the other James Madison’s replacement
in Congress, John Dawson. [Madison was Jefferson’s Secretary of State.]
Madison later would remember this first example of national road building as the
ill-conceived product of the session’s final hours, but members at the time must
have seen it as an administration measure.

Professor Larson provided an overall view of the vote:

On the vote Federalists supported the bill 22 to 3; Republicans divided 37 to 38
against; individuals whose party affiliation is unclear divided 7 to 9 against.
North Carolina, generally a hotbed of strict constructionism, divided 4 to 4; New
York’s 9 Republicans split 4 to 5 in favor, with 2 Federalists joining the majority.

He continued:

Two conclusions had become inescapable by the time the Jefferson administration
launched the Cumberland Road experiment. First, many Republicans in Congress
and outdoors desired a more energetic national government than Jefferson had
promised at his inauguration. Second, as the threat of “monarchical Federalists”
had diminished, Republicans turned their taste and talent for factional politics
against each other in shameless displays of special pleading and local legislation.
These developments placed Jefferson’s two most cherished ideological



convictions — majority rule and strict construction — on a collision course.
[Larson, John Lauritz, Internal Improvement: National Public Works and the
Promise of Popular Government in the Early United States, The University of
North Carolina Press, 2001]

On March 24, the Senate assigned the amended bill to the Tracy committee to consider
the House changes. The committee consented on March 25. The following day, the
Senate took up the House amendments to the bill “and agreed thereto.”

The final bill was titled “An Act to regulate the laying out and making a road from
Cumberland in the State of Maryland to the State of Ohio.” It authorized the President to
appoint “three discreet and disinterested” citizens to a board that would lay out the road.
The bill was specific about where the board of commissioners should locate the road:

... aroad from Cumberland, or a point on the northern bank of the river Potomac
in the state of Maryland, between Cumberland and the place with the main road
leading from Gwinn’s to Winchester, in Virginia, crosses the river, to the state of
Ohio: whose duty it shall be, as soon as may be, after their appointment, to repair
to Cumberland aforesaid, and view the ground, from the points on the river
Potomac herein before designated, to the river Ohio; and to lay out in such
direction as they shall judge, under all circumstances, the most proper, a road
from thence to the river Ohio, to strike the same at the most convenient place,
between a point on its eastern bank, opposite to the northern boundary of
Steubenville, in said state of Ohio, and the mouth of Grave creek, which empties
into the said river, a little below Wheeling, in Virginia.

If the President agreed with the decisions of the three disinterested citizens on location
and marking, the bill authorized him to secure State consent to the project:

If he accepts, he is hereby further authorized and requested to pursue such
measures, as in his opinion shall be proper, to obtain consent for making the road,
of the state or states, through which the same has been laid out. Which consent
being obtained, he is further authorized to take prompt and effectual measures to
cause said road to be made through the whole distance, or in any part or parts of
the same as he shall judge most conducive to the public good, having reference to
the sum appropriated for the purpose.

The Act was specific about the nature of the road. It was to be “laid out four rods in
width [about 66 feet or 22 yards], and designated on each side by a plain and
distinguishable mark on a tree, or by the erection of a stake or monument, sufficiently
conspicuous, in every quarter of a mile of the distance, at least, where the road pursues a
straight course so far or farther, and on each side, at every point where an angle occurs in
its course.”

Any trees in the roadway “shall be cleared the whole width of four rods.” This was an
important point because of the difficulty of clearing entire trees from a roadway in the



midst of a forest. Low stumps were common obstacles in most roadways, with wagons
and coaches designed with a high enough body for the wheels to straddle them.

Recognizing that water was the eternal enemy of roadbuilders, Congress also was clear
about the surface of the road:

[The] road shall be raised in the middle of the carriage way with stone, earth, or
gravel and sand, or a combination of some or all of them, leaving or making, as
the case may be, a ditch or water-course on each side, and contiguous to said
carriage way: and in no instance shall there be an elevation in said road, when
finished, greater than an angle of five degrees with the horizon.

All other details were “left to the direction of the President.”

The bill appropriated $30,000 for the laying out and construction of the road. Out of this
sum, the three commissioners were to be paid “four dollars per day” while working on
the project. They were authorized “to employ one surveyor, two chainmen, and one
marker, for whose faithfulness and accuracy, they, the said commissioners, shall be
responsible, to attend them in laying out said road.” Their pay, “while they shall be
employed in said business,” also was specified:

e Surveyor — three dollars per day
e Each chainman - one dollar per day
e Marker — one dollar per day

The bill also requested the President to inform Congress, “as soon as convenience will
permit,” of his actions to implement the law so that Congress “may be enabled to adopt
such further measures, as may, from time to time, be proper, under existing
circumstances.”

The bill went to President Jefferson for signature. He had mixed views.
Why President Jefferson Signed the Act

On December 8, 1801, President Jefferson sent his first annual message to Congress, the
19" century equivalent of the State of the Union Address. He began:

It is a circumstance of sincere gratification to me that, on meeting the great
council of our nation, I am able to announced to them, on grounds of reasonable
certainty, that the wars and troubles which have for so many years afflicted our
sister nations, have at length come to an end; and that the communications of
peace and commerce are once more opening among them.

As mentioned earlier, he had not participated in the Constitutional Convention in 1787.
While serving as Minister to France, he missed the debates, the compromises, and the
private discussions among the delegates, as well as the drafting process, that resulted in
the Constitution. He interpreted the document as reflecting his own views on the balance



between the States and the general government, a balance that he tilted toward the States.
In his message, he explained that he wanted to reduce the burdens of government, “on the
expectation that a sensible, and at the same time a salutary, reduction may take place in
our habitual expenditures,” adding that “the civil Government, the Army, and Navy will
need revisal”:

When we consider that this Government is charged with the external and mutual
relations only of these States; that the States themselves have principal care of our
person, our property, and our reputation, constituting the great field of human
concerns, we may well doubt whether our organization is not too complicated; too
expensive; whether offices and officers have not been multiplied unnecessarily
and sometimes injuriously to the service they were meant to promote . . . .

Agriculture, manufactures, commerce, and navigation, the four pillars of our
prosperity, are then most thriving when left most free to individual enterprise.

In later years, he would make clear that he did not believe the Constitution granted
Congress the authority to build, as opposed to “establish,” a post road. For that purpose,
a constitutional amendment would be needed. However, even if Congress and the States
agreed to amend the Constitution to establish the authority, he was not sure it was wise,
as expressed in a letter to Representative James Madison that included a discussion of a
resolution he had introduced on February 5, 1796. The Annals described the resolution:

Mr. Madison, after some general remarks on the subject, offered a resolution, the
purpose of which is to authorize the President of the United States to cause a
survey of the main post road from Maine to Georgia — the expense to be defrayed
out of the surplus revenue of the Post Office.

When the House considered the resolution on February 11, 1796, Representative
Madison informed his colleagues that the survey would have two good effects:

... the shortest route from one place to another would be determined upon, and
persons, having a certainty of the stability of the roads, would not hesitate to make
improvements upon them.

Representative Abraham Baldwin of Georgia was pleased the resolution had been
introduced. In his view, “the sooner it could be carried into effect the better.” He

summarized the need:

In many parts of the country, he said, there were no improved roads, nothing
better than the original Indian track. Bridges and other improvements are always
made with reluctance whilst roads remain in this state, because it is known as the
country increases in population and wealth, better and shorter roads will be made.
All expense of this sort, indeed, is lost. It was properly the business of the
General Government, he said, to undertake the improvement of the roads, for the
different States are incompetent to the business, their different designs clashing
with each other. It is enough for them to make good roads to the different
seaports; the cross roads should be left to the government of the whole. The



expense, he thought, would not be very great. Let a Surveyor point out the
shortest and best track, and the money will soon be raised. There was nothing in
this country, he said, of which we ought to be more ashamed than our public
roads.

Madison and Baldwin were making the point that in a period when the general
government and the States lacked sufficient revenue for a road program, the survey of the
best location would encourage local or private interests to improve the roads. The
comment about bridges was illustrative. The funds needed to build a bridge to carry the
existing road over a river would be wasted if a better, shorter location for the road caused
the river crossing to be shifted.

Representative Benjamin Bourne of Rhode Island thought the resolution would result in
“very valuable effects”:

The present roads may be much shortened. The Eastern States had made great
improvements in their roads, and he trusted the best effects would arrive from
having regular mails from one end of the Union to the other.

Representative John Williams of New York agreed about the need to extend post roads
throughout the country, but “did not think it right for the revenues of the Post Office to be
applied to this end.” He urged his colleagues to wait for a pending report on the Post
Office.

Representative Madison responded to explain “the nature and object of the resolution” by
saying “it was the commencement of an extensive work.” He believed the Post Office
“would have no objection to the intended regulation.”

The House agreed to a resolution appointing a committee to report a bill authorizing the
President to initiate a survey of “the general route most proper for the transportation of
the mail between ___, in Maine, and ___, in the State of Georgia, and to cause to be laid
before Congress the result of such examination and survey, with an estimate of the
expense of rendering such route fit, in all its parts, to be the established route of the post.
As Madison had proposed, the Post Office was to pay for the survey out of its surplus
revenues.

Representatives Madison and Baldwin were among the five men selected for the drafting
committee, with Madison serving as chairman.

Thomas Jefferson, at the time, was a private citizen. He had served as Secretary of State
through 1793 during President Washington’s first term, and would become Vice
President on March 4, 1797 (with John Adams as President.) On March 6, 1796, he
wrote to Madison on other subjects, but added a postscript:

Have you considered all the consequences of your proposition respecting post
roads? | view it as a source of boundless patronage to the executive, jobbing to
members of Congress & their friends, and a bottomless abyss of public money.
You will begin by only appropriating the surplus of the post office revenues; but



the other revenues will soon be called into their aid, and it will be a scene of
eternal scramble among the members, who can get the most money wasted in
their State; and they will always get most who are meanest. We have thought,
hitherto, that the roads of a State could not be so well administered even by the
State legislature as by the magistracy of the county, on the spot. What will it be
when a member of N H is to mark out a road for Georgia? Does the power to
establish post roads, given you by Congress, mean that you shall make the roads,
or only select from those already made, those on which there shall be a post? If
the term be equivocal, (& I really do not think it so,) which is the safest
construction? That which permits a majority of Congress to go to cutting down
mountains & bridging of rivers, or the other, which if too restricted may refer it to
the states for amendment, securing still due measure & proportion among us, and
providing some means of information to the members of Congress tantamount to
that ocular inspection, which, even in our county determinations, the magistrate
finds cannot be supplied by any other evidence? The fortification of harbors were
liable to great objection. But national circumstances furnished some color. In
this case there is none. The roads of America are the best in the world except
those of France & England. But does the state of our population, the extent of our
internal commerce, the want of sea & river navigation, call for such expense on
roads here, or are our means adequate to it? Think of all this, and a great deal
more which your good judgment will suggest, and pardon my freedom.

Madison replied on April 4, 1796, covering several topics, including Jefferson’s question
about the post road resolution:

I was not unaware of the considerations you suggest with regard to the post roads;
but do not consider my proposition as involving any dangerous consequences. It
is limited to the choice of roads where that is presented, and to the opening them,
in other cases, so far only as may be necessary for the transportation of the mail.
This I think fairly within the object of the Constn. It had, in fact, become
essential that something should be done, and something would have been
attempted, on a worse principle. If the route shall be once fixt for the post road,
the local authorities will probably undertake the improvement &c. of the roads;
and individuals will go to work in providing the proper accomodations [sic] on
them for general use.

Two days later, on April 6, Postmaster General Joseph Habersham wrote to Chairman
Madison of the drafting committee. Following appointment by President Washington,
Habersham had taken office on February 25, 1795. A native of Savannah, Georgia, he is
credited with implementing several important measures to improve the efficiency of mail
delivery before leaving office in 1801.

Habersham was supportive of the proposed survey, but with some cautions:

This route in my opinion should not be too particularly described for the
following reasons.



The principal Towns in the respective States through which the Post must be
conveyed may be easily ascertained, but in many instances where there are two or
more routes between those Towns, accurate surveys must be made, and the best
information obtained before it can be determined which route is to be preferred.
Through some of the Southern States particularly it is at least doubtfull [sic]
whether the present main post road might not be altered to great advantage.

The Main Post route as at present contemplated may commence at Wiscasset in
Maine and terminate at Savanah in Georgia. If extended further in a Southern or
Eastern direction the route will pass through a New County intersected with
Rivers or full of Bays & Harbours where the difficulty and expence of making
roads will be immense. The following route is recommended to the Committee
for the Main Post road. From Wiscasst in Maine through Boston, New York,
Philadelphia, Baltimore, Richmond, Raleigh, Columbia and Louisville to
Savannah in Georgia. The liberal establishment of Post roads through this widely
extended continent appears to be at present commensurate to most purposes of
public and private intercourse. Those roads now comprehend upwards of
Fourteen thousand Miles, by which not only the Citizens of all the populous
Towns but of large portions of new districts of Country are accommodated with
the public Mails.

The next most important object is to secure an expeditious and regular
conveyance of the Mails through the United States.

Failures on the cross Post roads are attended with little or no inconvenience, but
when they happen on the Main line the consequences of them are extensively felt,
to guard against them it will be necessary to erect bridges in many places and to
improve the state of the roads in general. The surplusage revenue of the Post
Office if appropriated for this purpose and aided by private subscriptions will in
all probability compleat a Turnpike Road of very considerable extent in the course
of a few years. If countenanced by the Government individuals will no doubt be
induced to lend their aid with spirit in different parts of the Union to accomplish
an object of such great national importance.

The committee adopted many of Habersham’s recommendations, including the termini of
the East Coast post road and the list of cities it would pass through.

On May 19, Madison brought the committee’s bill to the House floor. The House
adopted two amendments, “adding the city of Washington to the other towns mentioned,
and inserting Portland instead of Wiscasset, and filling up the blank appropriating a sum
of money for the purpose, with five thousand dollars.” The House then approved the bill
on May 20 and sent it to the Senate for consideration.

The Senate considered but rejected the bill on May 24. The Annals of the session did not
report any discussion that may have taken place. The survey, in short, would not be
conducted.



President Jefferson understood that internal improvements such as the Cumberland Road
were essential to bind the country together in commercial interest. But as he had said in
his letter to Representative Madison, he was concerned about the constitutional question
and potential corruption if Congress began funding internal improvements. However, his
constitutional objection aside, he favored public works. For example, in his second
Inaugural Address on March 4, 1805, he suggested that once all governmental needs are
met, Congress should “repartition” the surplus among the States and, pending approval of
“a corresponding amendment of the Constitution,” apply the revenue “in time of peace to
rivers, canals, roads, arts, manufactures, education, and other great objects within each
State.”

In the case of the Cumberland Road, President Jefferson found a way around his
constitutional objections. He had overcome them to sign the 1802 Enabling Act for Ohio
that provided for the road to Ohio and a funding source for its construction. As explained
by Professor Maurice G. Baxter:

He had relaxed his strict constructionism somewhat . . . in connection with the
congressional law of 1802 on statehood for Ohio. Since that measure preceded
actual admission of Ohio and therefore concerned a territory, over which there
was a larger scope of national power than over a state, and since the Ohio
legislature had entered a kind of compact, Jefferson felt comfortable about this
legislation . . .. Later, the policy would be extended to Indiana and Illinois. Still,
this undertaking seemed to be a special case, not a precedent for other
improvements. They would require an amendment to the Constitution, and
Jefferson had recommended such a course. [Baxter, Maurice G., Henry Clay and
the American System, The University of Kentucky Press, 2004]

He signed the Cumberland Road legislation on March 29, 1806.

Although President Jefferson had some reservations about the authority of the general
government to build roads, he wrote about the importance of the project in a letter to
Secretary Gallatin on July 14, 1806:

The road from Cumberland to Ohio will be an important link in the line to

St. Louis. there will still be wanting a supplement from Ohio (suppose Marietta)
by Chillicothe to Cincinnati. or do such roads exist already? this line being
compleated, we must have a horse post which will effect it in 6. days, say from
Washington to St. Louis. they are distant not quite 13°. of longitude of 46.

2/3 miles each, say 600. miles; and a mail ought to go every day as much over
100. miles as the necessary deviations from a straight line amount to.

President Jefferson’s Southern Road

After completing the Louisiana Purchase in 1803, President Jefferson knew that access
between the States and the new territory was critical to create the common interests that
would pull them into the union.



The land was little known or settled, mostly occupied by Native Americans. The
purchase included the land drained by the Mississippi and Missouri Rivers, including
land that would eventually stretch from Louisiana to future States such as Minnesota, as
far north and west as North Dakota and Montana, and parts of Texas, New Mexico, and
Colorado. President Jefferson would commission the Corps of Discovery, led by Captain
Meriwhether Lewis and Lieutenant William Clark, to explore the new territory of the
United States (1803-1806) and determine if a water route existed through them to the
Pacific Ocean.

Although much of the territory was a blank on U.S. maps, the key was New Orleans,
founded in 1718. At the time of the Louisiana Purchase, the main overland route from
Washington to the city was circuitous and arduous. A report by the House Committee on
Post Offices and Post Roads on December 14, 1803, described the existing post road as:

That at present the mail is conveyed on a circuitous route from this place to
Knoxville and Nashville in Tennessee, and from thence through the wilderness by
Natchez to New Orleans, a distance of more than 1500 miles.

The route involved crossing the Appalachian Mountains to the Natchez Trace — a
460-mile trail from Nashville, Tennessee, through forest wilderness and Indian territory
to Natchez. In the pre-steamboat era, traders floated goods down the Mississippi River
on flatboats, then walked north on the trail to their homes.

President Jefferson wanted an alternative route between Washington and New Orleans.
However, to avoid the mountain barrier, such a route would have to pass through Creek
Nation land in the southeast. Negotiations for rights to a road were underway, with
Creek chiefs slated to arrive in Washington in November 1805 for talks on a treaty.
Henry DeLeon Southerland, Jr., and Jerry Elijah Brown, in their book on the road,
discussed its origins in 1804

In July of that year Isaac Briggs, an assistant surveyor general of the United
States, offered to return to his station in Natchez through Georgia and the Creek
Nation and to take observations of latitude and longitude at important points
along the route. This offer was accepted by President Jefferson, and Briggs
proceeded, but not without difficulties. He was furnished with an accurate
sextant to permit proper delineation of these points on a map. By September 2,
1804, Briggs reported from General David Meriwether’s place in Georgia that he
had found this trip “both to body and mind, the most fatiguing journey that he had
ever undertaken.”

Briggs, accompanied by Thomas Robertson, had traveled about 1,000 miles over 4
months before arriving in New Orleans in late November. The trip included about 3
weeks recuperating from a fever on the west side of the Tombigbee River, about 2 miles
above the confluence with the Alabama River. “Here, while down with a fever, Briggs
learned that the yellow fever raged in New Orleans.”



Despite the hardships, Briggs identified a route through the Creek Nation that cut 500
miles off the old route. He described the route in a letter to “My Dear Friend,” President
Jefferson on December 22, 1804. Briggs began:

Although still in a state of convalescence, and but just able to attend to business a
few minutes at a time, |1 am fortunate enough to have finished a map of my route
from the city of Washington, to this place. Having written to thee (on the 26th of
last month) immediately on my arrival here, promising to send my report and
map by the next ensuing mail, I applied myself with assiduity to the work. But
early in the progress of it, | experienced an attack of sickness perhaps the most
severe in the course of my life — | was brought to the very verge of death. My
anxiety, however, to finish my report in season, induced me to apply to it at
intervals during my sickness; which was probably prolonged and rendered worse
by that exertion.

The length of time employed in my journey, (almost four months) so very far
beyond what | contemplated, will, | fear, naturally excite surprise that | have
ascertained the geographical position of so few places as | have done. This idea,
added to the deep anxiety which has ever filled my mind, not only to do my duty
faithfully, but to give satisfaction, makes me extremely solicitous that the
embarrassments which retarded my progress should be understood, and, | am
apprehensive, renders me prolix. Many causes of delay have had their full effect,
notwithstanding my most honest endeavors to prevent it — probably to the injury
of my constitution. Some of them have been already detailed in former
communications to thee: permit me now to exhibit some of another kind.

His travels took him initially on well known roads through Fredericksburg, Cartersville
and Danville in Virginia to Salisbury, North Carolina. On this familiar ground, “it will
not be necessary for me to say much, as | presume it is well known by several gentlemen
in Congress”™:

I shall, therefore, only refer to portions of it, by way of comparison, to explain my
idea of those parts of the route which may be less known.

If I may judge by the ground over which I traveled from Columbia, at the Point of
Fork, to Cumberland Court House, I think it will not do to cross James river
higher than Cartersville — by doing so, a greater distance, in my opinion, must be
encountered in meandering to avoid hills, than in the small and regular deflexion
from the general course, occasioned by crossing at Cartersville. This deflexion
will make the distance somewhat greater than I have given it from Fredericksburg
to Salisbury; but by passing through Athens, instead of by Franklin Court House,
the distance from Salisbury to Point Comfort will be somewhat less; so as to
make the whole distance nearly as stated.

Between Salisbury and Athens, Georgia, Briggs thought that a straight road would, “from
the best information I could obtain, pass over better ground than from Salisbury to
Franklin Court House, which is somewhat hilly”:



By Athens, the road will be not much inferior to that from Fredericksburg to
Salisbury, and far superior to that from Washington to Fredericksburg, which is
much the worst part of the whole route.

From Athens to Point Comfort the road will pass nearly on the track on which
General Meriwether travelled from Tuckaubatchee to his own habitation. To
him, therefore, | refer for information respecting this part of the route.

From Point Comfort to Mobile river is (excepting a few swamps of no very great
extent, which must be causewayed) a fine, high, level, sandy ridge. From Mobile
river to New Orleans is nearly a perfect level; the soil is, almost without
exception, a sandy loam, which received, when moderately moist, by treading or
beating, a degree of firmness nearly equal to brick.

Perhaps thirty or forty miles of this part of the route must be thrown into a ridge
several feet higher than the common surface; and after this ridge is made, a
constant attention to all parts of it will be necessary, for several years, to maintain
its regular convexity against accidental indentures; and then it would, in my
opinion, acquire a firmness which would render it impenetrable by the heaviest
rains: for they would instantly roll off. The necessity of this expense is not
peculiar to the proposed road: for it is impossible to arrive at New Orleans by a
good road: in any direction: without an equal expense. [sic]

Briggs calculated that the proposed route, “in air measure,” was 980 miles long.
“Considering the uncommon evenness of surface, | think five per cent. will be an ample
allowance for the actual road, which will make it one thousand and twenty-nine miles.”

He concluded:

I can vouch for the accuracy of the accompanying map in the vicinity only of the
path which | travelled; it is a dotted line, and painted yellow. The black line is
the proposed road. The direct air line from Washington New Orleans is also
dotted, and made the basis of the projection. The county of Washington, in the
Mississippi Territory, is laid down from actual survey. All other parts are laid
down from the best maps and comments | could procure.

I am distressed that | have not been able to write to the Secretary of the Treasury
before now. As soon as | am able to ride, I will leave this place for the
Mississippi Territory, when | will immediately write to him, if want of health
should not render it impossible. In the mean time, | see no way in which the
survey of the United States’ land can be done by an honest man, who values his
own reputation and the good of his country, unless Congress will consent to allow
a compensation to deputies, which may, in certain cases, be extended to at least
eight dollars per mile.

I will, hereafter, send an account of my expenses; at present it must give place to
matters of more importance. With the utmost economy, it amounts to more than



three hundred dollars for myself and companion.

The House of Representatives had adopted a resolution on December 31, 1804, about a
post road to New Orleans:

1. Resolved, That a post road ought to be established from the City of Washington,
on the most convenient and direct route, to pass through or near the Tuckabachee
settlement to the Tombigbee settlement, in the Mississippi Territory, and from
thence to the city of New Orleans.

2. Resolved, That the President of the United States be requested to cause to be laid
before this House any documents, and give such other information as he may
think proper, relative to opening a post road from the City of Washington to the
City of New Orleans.

In response to the resolution, President Jefferson transmitted the Briggs correspondence
to the House of Representatives on February 1, 1805. He explained:

Isaac Briggs, one of the surveyors general of the United States, being about to
return in July last to his station at Natchez, and apprised of the anxiety existing to
have a practicable road explored for forwarding the mail to New Orleans, without
crossing the mountains, offered his services voluntarily to return by the route
contemplated, taking, as he should go, such observations of longitude and latitude
as should enable him to delineate it exactly, and, by protraction, to show of what
shortenings it would admit. The offer was accepted, and he was furnished with
an accurate sextant for his observations. The route proposed was from
Washington, by Fredericksburg, Cartersville, Lower Sauratown, Salisbury,
Franklin Court House, in Georgia, Tuckaubatchee, Fort Stoddert, and the mouth
of Pearl river, to New Orleans. It is believed he followed this route generally,
deviating at times only for special purposes, and returning again into it. His
letters, herewith communicated, will show his opinion to have been, after
completing his journey, that the practicable distance between Washington and
New Orleans will be a little over one thousand miles. He expected to forward his
map and special report, within one week from the date of his last letter; but a
letter of December 10, from another person, informs me he had been unwell, but
would forward them within a week from that time. So soon as they shall be
received, they shall be communicated to the House of Representatives.

The Briggs report, dated December 22, 1804, and map finally arrived a few weeks later.
On February 23, President Jefferson sent them to the House.

On March 3, 1805, President Jefferson signed “An Act further to alter and establish
certain post roads; and for other purposes.” On the routes established was “from
Washington City, by Athens in Georgia, to New Orleans.”

Talks with the Creek in Washington resulted in a treaty signed November 14, 1805.
Article 2 stated:



It is hereby stipulated and agreed, on the part of the Creek nation that the
government of the United States shall forever hereafter have a right to a horse
path, through the Creek country, from the Ocmulgee to the Mobile, in such
direction as shall, by the President of the United States, be considered most
convenient, and to clear out the same, and lay logs over the creeks: And the
citizens of said States, shall at all times have a right to pass peaceably on said
path, under regulation and such restrictions, as the government of the United
States shall from time to time direct; and the Creek chiefs will have boats kept at
the several rivers for the conveyance of men and horses, and houses of
entertainment established at suitable places on said path for the accommodation
of travelers; and the respective ferriages and prices of entertainment for men and
horses, shall be regulated by the present agent, Col. Hawkins, or by his successor
in office, or as is usual among white people.

On March 21, 1806, Postmaster General Gideon Granger responded to a House
resolution regarding obstructions to the transmission of mail from Athens to New
Orleans. After discussing the route, he offered a plan:

First. From the High Shoals to Coweta.

For clearing the road of brush, four feet wide, and cutting away the trees which
have fallen across the path, allowing four laborers, one man to supply provisions
and direct the laborers, and one horse; the men at one dollar and a quarter a day,
and the horse at three-quarters of a dollar, equal seven dollars a day. Itis
supposed that such a party may, on the average, clear four miles in a day. The
expense for one hundred and thirty miles would amount to, say — $230.

For laying logs across twenty one creeks, supposed to take the same hands ten
days — $70.

For surveying and marking out the road — $200.

He provided similar estimates for Coweta to Fort Stoddert and for Fort Stoddert to Pearl
River, for a total estimated cost of $6,400. [ASP, Post Office Department, Doc. No. 19]

On April 21, 1806, President Jefferson signed “An Act to regulate and fix the
compensation of clerks, and to authorize the laying out certain public roads; and for other
purposes.” It included:

Sec. 7. And be it further enacted, That the President of the United States be, and
he is hereby authorized to cause to be opened a road from the frontier of Georgia
on the route from Athens to New Orleans, till the same intersects the thirty-first
degree of north latitude: Provided, he shall not expend more than six thousand
four hundred dollars in opening the same.

Postmaster Granger would be responsible for constructing the road.



Section 7 also appropriated $6,000 to open a road or roads from the Mississippi River to
the Ohio River through former Indian territory in accordance with the Treaty of
Greenville, and $6,000 for a road from Nashville to Natchez.

Because these roads were through territories, not States, the congressional action did not
raise constitutional issues. Section 3 of Article IV of the Constitution provided:

The Congress shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to the United
States; and nothing in this Constitution shall be so construed as to Prejudice any
Claims of the United States, or of any particular State.

The authors summarized the immediate future of the path:

Congress came through with the exact appropriation of $6,400 on April 21, 1806;
the formal declaration authorized the president to open a road from the Indian
frontier near Athens — not far from the Ocmulgee River, then the western
boundary of Georgia — to New Orleans; as far as the thirty-first degree of north
latitude, north of Mobile and just below the junction of the Tombigbee and
Alabama rivers. Brush was to be cleared to a width of four feet; trees which had
fallen across the paths were to be cut away; causeways across the swampy bogs
were to be made of logs five feet long; and logs were to be laid across the creeks.
According to these projections, the distance from Washington to New Orleans
would be 1,152 miles, or 320 miles less than the route over the Natchez Trace. In
the push for faster communication, Jefferson would gain ten days with the new
route — if the riders moved at the same rate of speed.

The summarized future activities on the “feat of frontier engineering”:

In 1806, a path for the horses of post riders was opened from Middle Georgia to
lower Alabama, through Indian country in the section of the United States once
called the Old Southwest. Five years later the mail path was widened and
rerouted over much of its length to create a military lane for the movement of
troops, supply wagons, and ordnance. Instantly, use transcended intention: the
road built for soldiers, who would confront the Creeks before engaging the
British, became a major pioneer highway, an artery for all travel . . . .

Now we can see that one road as more important than it ever appeared in its own
time, when it was merely a track, muddy or sandy, through forests and swamps;
when, as the official highway, it afforded pioneers the strength of numbers and
the refuge of forts and inns. [Southerland, Jr., Henry DelLeon, and Brown, Jerry
Elijah, The Federal Road through Georgia, the Creek Nation, and Alabama
1806-1836, The University of Alabama Press, 1989]

For Briggs, one matter remained to be resolved. Because Congress had not authorized
the survey, it refused to reimburse Briggs. President Jefferson submitted two letters in
support of his claims, including the following recollection on February 16, 1807:



In July, 1804, Mr. Briggs being here, and about to set out for Natchez, as
surveyor general, | happened to say, in conversation, how anxious | was to get a
direct road from Washington to New Orleans, which should not cross the
mountains at all, to express a hope that the Legislature would authorize the
opening such a road, and consulted with Mr. Briggs as to the best mode of
making the preparatory survey for fixing the leading points through which it
should pass. We both agreed that the method by celestial observations was
preferable, for this purpose, to the chain and compass; and, after some reflection,
he observed, that, being about to go to Natchez, he did not foresee that it would
cost him much more time or expense to go along the route | had in contemplation
than through Tennessee, except as it would lead him by New Orleans; but that he
would undertake it for the public good if | could get him a portable sextant. Glad
to obtain our guide-line on so easy a condition, | procured the sextant. He set out
in August, and what followed, that is known to me only from his report, survey,
and other communications to me. By these it appeared that he was four months
on the way, not arriving at New Orleans till late in December; that he found the
enterprise expensive, laborious, and tedious, infinitely beyond expectation. The
way being then quite unknown, he had to pursue his course through the woods, to
go through marshes, swim rivers, cut open his path sometimes, and to encounter
all obstacles as they presented themselves, sleeping out without cover, and
distressed for food. On his arrival at New Orleans he was taken with a fever,
which | understood to have been long and dangerous, and little doubt of its
having been brought on by the season and circumstances of his journey. He had
necessarily through the whole an assistant hired and maintained at his own
expense. From New Orleans he sent me the report and map, which |
communicated to Congress, and which remain among their papers. This map has
been the foundation of all our proceedings in the prosecution of this road, has
saved us the expense of making the preparatory general survey with the chain and
compass, and has, in fact, been completely profited of as public property. These
are the material facts as far as they occur to me, and which | certify as being
partly within my own knowledge, and partly with my belief on the evidence
before stated. [“Claims for Exploring a Route for a Post Road from the city of
Washington to New Orleans,” Claims, American State Papers (ASP), 10th
Congress, 1st Session, Doc. No. 192]

On May 25, 1807, President Jefferson wrote to Briggs, saying, “I am really mortified that
you should have been left to suffer in an undertaking wherein | was an agent”:

My own opinion has always been, that, where a person undertakes to do a thing
for the public, unauthorized by law, he does it justly on his own risk, and that the
public are perfectly free to approve or reject. In this case Congress have fully
approved by building on the foundation you laid. We are now establishing our
road on your survey, availing ourselves of it solely, as having saved us the
necessity of making any other. Gentlemen who say they will never sanction an
expenditure made without a previous law, will leave their country exposed to
incalculable injury in those unforeseen occurrences where the voluntary sacrifices



of virtuous citizens might save the public interest if the prospect of
indemnification were not shut out. | salute you with friendship.

Jefferson, always fighting his own indebtedness, nevertheless found that he could
reimburse Briggs personally $400, in two increments of $200.

Congress eventually approved “An act for the relief of Isaac Briggs,” signed by President
Monroe on April 18, 1818. It authorized the Treasury Department to settle accounts with
Briggs:

That when the said accounts shall have been so closed and balanced, the
Secretary of the Treasury is hereby authorized to direct any suit or suits
commenced on the recovery of any balance or balances which may appears to be
now due, by the said Isaac Briggs, to the United States, to cease and be
discontinued. [Barnard, Ella Kent, “Isaac Briggs, A.M., F.A.P.S.,” Maryland
Historical Magazine, Vol. 7, December 1912]

Despite the illness Briggs encountered on his trip to New Orleans, he lived to 1825,
dying at the age of 62. He had become ill while working on the James River and
Kanawha Canal in Virginia.

Planning the Cumberland Road

President Jefferson appointed Elie Williams and Thomas Moore of Maryland and Joseph
Kerr of Ohio as the Board of Commissioners. Williams, who headed the commission,
was from Hagerstown. He had been a colonel in the Revolutionary War and, starting in
1797, had been on the planning committee for the Baltimore Turnpike. Moore would
later serve as second chief engineer of the Virginia Board of Public Works and be
involved in planning the Chesapeake and Ohio Canal. Kerr was deputy surveyor of the
Virginia Military District and would later represent Ohio in the United States Senate
(1813-1814). Kerr left the survey after 1807 to tend to private concerns and did not
return.

The President submitted his first progress report to Congress on January 31, 1807, along
with the commissioners’ report on their activities “during the last season.” He added:

I took measures to obtain consent for making the road of the States of
Pennsylvania, Maryland and Virginia, through which the commissioners propose
to lay it out. I have received acts of the Legislatures of Maryland and Virginia,
giving the consent desired; that of Pennsylvania has the subject still under
consideration, as is supposed. Until I receive full consent to a free choice of route
through the whole distance, | have thought it safest neither to accept nor reject,
finally, the partial report of the commissioners.

The commissioners’ report, dated December 30, 1806, began:

The commissioners, acting by appointment under the law of Congress . . . beg
leave to report to the President of the United States, and to premise that the duties



imposed by the law became a work of greater magnitude, and a task much more
arduous, than was conceived before entering upon it; from which circumstance
the commissioners did not allow themselves sufficient time for the performance
of it before the severity of the weather obliged them to retire from it, which was
the first week of the present month (December).

One of the key problems was the lack of satisfactory mapping:

... atavery early period it was conceived that the maps of the country were not
sufficiently accurate to afford a minute knowledge of the true courses between the
extreme points on the rivers, by which the researches of the commissioners were
to be governed; a survey for that purpose became indispensable, and the
considerations of public economy suggested the propriety of making this survey
precede the personal attendance of the commissioners.

They had not been able to complete all their duties but were able to complete “the most
material and principal part.”

To make up for the deficiency in existing maps, they hired “a surveyor of professional
merit,” Josias Thompson; two chain carriers and a marker, as well as one vaneman and a
packhorse man and horse, on public account. In case any question might arise regarding
the expenses of these men, the commissioners explained that they were “indispensable
and really beneficial in excelerating [sic] the work.” The commissioners had planned to
meet in Cumberland with the men on September 1, 1806, but “neither of them, however,
reached that place until the third of that month, on which day they all met.

They established certain goals:

1st. Shortness of distance between navigable points on the eastern and western
waters.

2d. A point on the Monongahela best calculated to equalize the advantages of this
portage in the country within reach of it.

3d. A point on the Ohio river most capable of combining certainty of navigation
with road accommodation; embracing, in this estimate, remote points westwardly,
as well as present and probable population on the north and south.

4th. Best mode of diffusing benefits with least distance of road.

In contemplating these objects, due attention was paid as well to the comparative
merits of towns, establishments, and settlements already made, as to the capacity
of the country with the present and probable population.

They described the route:

From a stone at the corner of lot No. 1, in Cumberland, near the confluence of
Will’s creek and the north branch of the Potomac river; thence extending along
the street westwardly, to cross the hill lying between Cumberland and Gwyyn’s
[Tavern], at the gap where Braddock’s road passes it; thence near Gwynn’s and
Jesse Tomlinson’s, to cross the big Youghiogheny near mouth of Roger’s run,



between the crossings of Braddock’s road and the confluence of the streams
which form the Turkey foot; thence to cross Laurel Hill near the forks of
Dunbar’s run, to the west foot of that hill, at a point near where Braddock’s old
road reached it, near Gist’s old place, now Colonel Isaac Mason’s, thence through
Brownsville and Bridgepoint. To cross the Monongahela river below Josias
Crawford’s ferry; and thence on as straight a course as the country will admit to
the Ohio, at a point between the mouth of Wheelen creek and the lower point of
Wheelen island.

The land to be traversed was “in many places broken by a succession of high mountains
and deep hollows, too formidable to be reduced within five degrees of the horizon, but by
crossing them obliquely, a mode which, although it imposes a heavy task of hill-side
digging, obviates generally the necessity of reducing hills and filling hollows, which, on
these grounds, would be an attempt truly Quixotic.” The advantages were shown by the
indirect course of the present land route which *“exceed the limits of the law, preclude the
possibility of occupying it in any extent without great sacrifice of distance, and forbid the
use of it, in any one part, for more than half a mile, or more than two or three miles in the
whole.”

The commissioners estimated that the route would involve 24 miles in Maryland, 75.5
miles in Pennsylvania, and 12 miles in Virginia, “distances which will be in a small
degree increased by meanders, which the bed of the road must necessarily make between
the points mentioned in the location; and this route, it is believed, comprehends more
important advantages than could be afforded in any other, inasmuch as it had a capacity
at least equal to any other in extending advantages of a highway, and at the same time
establishes the shortest portage between the points already navigated, and on the way
accommodates other and nearer points to which navigation may be extended, and still
shorten the portage.”

The straight line to the Ohio River, as the commissioners understood, would
inconvenience other communities, particularly Uniontown, not included in the route:

Not unmindful of the claims of towns and their capacity of reciprocating
advantages on public roads, the commissioners were not insensible of the
disadvantage which Uniontown must feel from the want of that accommodation
which a more southwardly direction of the route would have afforded; but as that
could not take place without a relinquishment of the shortest passage,
considerations of public benefit could not yield to feelings of minor import.
Uniontown being the seat of justice for Fayette county, Pennsylvania, is not
without a share of public benefits, and may partake of the advantages of this
portage upon equal terms with Connellsville, a growing town, with the advantages
of water-works adjoining, in the manufactory of flour and iron.

As for the endpoint, the commissioners wanted a point of navigation on the Ohio River
“at a point best calculated to diffuse the benefits of a great highway in the greatest
possible latitude east of the Ohio.” This meant a location that “would best secure a
certainty of navigation on the Ohio at all seasons”:



It was found that the obstructions in the Ohio, within the limits between
Steubenville and Grave creek, lay principally above the town and mouth of
Wheeling; a circumstance ascertained by the commissioners in their examination
of the channel, as well as by common usage, which has long given a preference to
Wheeling as a place of embarkation and port of departure in dry seasons. It was
also seen that Wheeling lay in a line from Brownsville to the centre of the State of
Ohio and Post Vincennes.

With these considerations in mind, the western terminus would be just below the mouth
of Wheeling Creek:

In taking this point in preference to one higher up and in the town of Wheeling,
the public benefit and convenience were consulted, inasmuch as the present
crossing place over the Ohio from the town is so contrived and confined as to
subject passengers to extraordinary ferriage and delay, by entering and clearing a
ferry-boat on each side of Wheeling island, which lies before the town and
precludes the opportunity of fording when the river is crossed in that way, above
and below the island.

Wheeling had another advantage that the commissioners did not mention. It was the
northern terminus of Zane’s Trace. Colonel Ebenezer Zane, who had founded Wheeling,
had secured approval in May 1796 to build a post road from Wheeling through Ohio,
across the Ohio River, to Limestone, Kentucky (now Maysville). According to
America’s Highways: 1776-1976: A History of the Federal-Aid Program, the
Bicentennial history published by the Federal Highway Administration in 1976:

Such a route, Zane said, would be 100 miles shorter than the windings of the Ohio
River, on which 15 men with their boats then engaged in transporting the mails,
would also be immune to interruptions by floods, floating ice or low water. The
road would afford far faster mail service while saving at least three-quarters of the
$4,000 annual cost of operating the mail route. Furthermore, the proposed road
would provide a shorter and safer route for travelers both to and from the West.

As his only compensation for building the road, Zane asked that he be allowed to
locate United States military bounty land warrants totaling three square miles
where his road crossed the Muskingum, Hockhocking, and Scioto Rivers.

Congress approved the plan in May 1796, but added the stipulation that Zane must
establish ferries on the three rivers the post road crossed and operate them at rates to be
established by any two judges of the Northwest Territory.

Author George R. Stewart, in his classic work on U.S. 40, described construction of the
trace:

In the summer of 1796 Zane began work on the road with a party of six or eight
men. They blazed trees [marked them with a symbol to indicate the path], cleared
out the thick underbrush, and removed fallen tree-trunks. They had pack-horses



with a tent and provisions, but lived largely on game. Two men kept watch at
night, for there was still some fear of Indians, in spite of their defeat at the Fallen
Timbers in 1794.

The trail-makers followed the course of Wheeling Creek for about seven miles.
After that they took the road up to the ridge, and kept on westward, generally
avoiding marshy lands and keeping high, after the manner of Indian trails. In
some places they may actually have followed the old Mingo Trail.

Zane's initial trace was little more than a pack trail, but the Federal Government began
transporting mail over it as soon as it was finished. In 1804, Ohio appropriated $15 a
mile to recreate Zane's Trace as a wagon road. Stewart explained:

The road that was opened as the result of so limited an expenditure was naturally
not outstanding. Probably the trail was widened, straightened where necessary,
relocated in spots to ease the grades a little, and dug out on the steeper side-hills
to keep the wagons from tipping over. There would have been no attempt at
surfacing, most likely. Stumps were not grubbed out, but were left standing to a
height of fifteen inches, which wagon axles would clear — if the ruts were not
deep. A "mover" [the name applied to settlers moving west] has recorded that in
1806 he took two days to get his three wagons up from Wheeling Creek to the top
of the hill at St. Clairsville, about four miles.

The initial Zane’s Trace, about 225 miles long, was little more than a pack trail, but it
was soon used as a mail route from Wheeling to the new town of Zanesville to Limestone
and from there into Tennessee. [Stewart, George R., U.S. 40: Cross Section of the
United States of America, The Riverside Press, Houghton Mifflin Company, 1953]

The commissioners considered following the existing roads between Cumberland and
Wheeling, but decided not to follow them:

The indirect course of the road now traveled, and the frequent elevations and
depressions which occur, that exceed the limits of the law, preclude the possibility
of occupying it in any extent without great sacrifice of distance and forbid the use
of it, in any one part, for more than half a mile, or more than two or three miles in
the whole.

The cost of building the Cumberland Road along the recommended line may “amount to
a larger sum than may have been supposed necessary, under an idea of embracing in it a
considerable part of the old road; but it is believed that the contrary will be found most
correct, and that a sum sufficient to open the new could not be expended on the same
distance of the old road with equal benefit.” The cost depended on the type of road that
was built in the chosen alignment. Based on the experience of Maryland and
Pennsylvania, the commissioners estimated that:



Upon this data and a comparison of the grounds and proximity of the materials for
covering, there are reasons for belief that, on the route reported, a complete road
may be made at an expense not exceeding six thousand dollars per mile, exclusive
of bridges over the principal streams on the way. The average expense of the
Lancaster [from Philadelphia to Lancaster], as well as Baltimore and Frederick
turnpike, is considerably higher; but it is believed that the convenient supply of
stone which the mountain affords will, on those grounds, reduce the expense to
the rate here stated.

They did not presume to advise the President or Congress on whether the Cumberland-to-
Wheeling road should be built, but they knew one thing:

... they cannot, however, withhold assurances of a firm belief that the purse of
the nation cannot be more seasonably opened, or more happily applied, than in
promoting the speedy and effectual establishment of a great and easy road on the
way contemplated.

The commissioners, the report stated, were “actuated by an ardent desire to render the
institution as useful and commodious as possible,” so they were disappointed that the
weather prevented them from completing all the intended work. They contented
themselves “with the reflection that it will not retard the progress of the work, as the
opening of the road cannot commence before spring, and may then begin with marking
the way.”

As they neared the conclusion of their report, the commissioners expressed the hope that
the government would recognize the necessity and propriety of employing more men than
provided for by law and that provision would be “made for the payment of that and
similar expenses, when in future it may be indispensably incurred.” The commissioners
had incurred expenses that exceeded their anticipated pay, but they “allow themselves to
hope and expect that measures will be taken to provide such further compensation as
may, under all circumstances, be thought neither profuse nor parsimonious.”

They concluded:

The painful anxiety manifested by the inhabitants of the district explored, and
their general desire to know the route determined on, suggested the measure of
promulgation which, after some deliberation, was agreed on by way of circular
letter, which has been forwarded to those persons to whom precaution was useful,
and afterward sent to one of the presses in that quarter for publication in the form
of the document No 3, which accompanies this report.

[“Cumberland Road,” Miscellaneous, ASP, 9" Congress, 2d Session, Doc. No. 220;
Reprinted in Searight, Thomas B., The Old Pike: A History of The National Road, self-
published, 1894]

Location Dispute in Pennsylvania

Pennsylvania had delayed its consent for construction of the road because officials
believed the entire project was intended to benefit Baltimore, the commercial rival of



Philadelphia. Therefore, the State wanted to determine the location of the road, and the
commissioners’ choice was not satisfactory. As the commissioners had anticipated, the
State wanted the route to pass through Uniontown in Fayette County and Washington in
Washington County — a considerable deviation from the straightest route.

Pennsylvania finally gave its consent by legislation approved on April 9, 1807, for
construction of the road by the general government consistent with the provisions of the
Act of 1906. The statute also commented on the location:

Provided, nevertheless, That the route laid down and reported by the
commissioners to the President of the United States, be so altered as to pass
through Uniontown, in the county of Fayette, and Washington, in the county of
Washington, if such alteration can, in the opinion of the President, be made,
consistently with the provisions of an act of Congress passed March 29th, 1806,
but if not, then over any ground within the limit of this State, which he may deem
most advantageous.

On February 19, 1808, President Jefferson notified Congress that he had approved the
route as far as Brownsville with the deviation to Uniontown:

From thence the course to the Ohio, and the point within the legal limits at which
it shall strike that river is still to be decided.

In forming this decision | shall pay material regard to the interests and wishes of
the populous parts of the State of Ohio, and to a future and convenient connection
with the road which is to lead from the Indian boundary near Cincinnati, by
Vincennes, to the Mississippi at St. Louis . . . . In this way we may accomplish a
continuous and advantageous line of communication from the seat of the General
Government to St. Louis, passing through several very interesting points of the
Western Country.

He transmitted the commissioners’ latest report, dated January 15, 1808, on their work.
They explained that because of the delay in securing Pennsylvania’s consent, “the
commissioners could not proceed to the business of the road in the spring before
vegetation had so far advanced as to render the work of exploring and surveying difficult
and tedious, from which circumstance it was postponed till the last autumn, when the
business was again resumed.”

Based on instructions they had received by then, they indicated that the route previously
selected beyond Brownsville “had been so changed as to pass through Uniontown, and
that they have completed the location, gradation and marking of the route from
Cumberland to Brownsville, Bridgeport, and the Monongahela river, agreeably to a plat
of the courses, distances and grades in which is described the marks and monuments by
which the route is designated.” The new location reduced the length of the road between
Cumberland and Brownsville by 4 miles.

They confirmed that the road presently in use between the Potomac and Ohio Rivers
would not suffice for the new road, except for about a mile (an intersection on Wills



Mountain, another at Jesse Tomlinson’s tavern at Little Meadows, and near Big
Youghiogheny). The old road was “crooked and hilly” and, with the noted minor
exceptions, could not be used “without unnecessary sacrifices of distances and expense.”

Given the routing changes, the commissioners wanted to provide a new estimate. They
could do so only with “great difficulty, as they cannot, with any degree of precision,
estimate the expense of making it merely passable; nor can they allow themselves to
suppose that a less breadth than that mentioned in the law was to be taken into the
calculation.” To meet the statutory specifications in the 1806 Act, they would have to
approach hills obliquely because “a great proportion of the route occupies the sides of the
hills, which cannot be safely passed on a road of common breadth, and where it will, in
the opinion of the commissioners, be necessary, by digging, to give the proper form to
thirty feet, at least in the breadth of the road, to afford suitable security in passing on a
way to be frequently crowded with wagons moving in opposite directions, with transports
of emigrant families, and droves of cattle, hogs, etc., on the way to market.”

In their previous report, they “estimated the expense of a road on these grounds, when
properly shaped, made and finished in the style of a stone-covered turnpike, at $6,000 per
mile, exclusive of bridges over the principal streams on the way; and that with all the
information they have since been able to collect, they have no reason to make any
alteration in that estimate.”

From the Monongahela River to Wheeling, the commissioners had proceeded for about
20 miles “with their usual and necessary lines of experiment, in ascertaining the shortest
and best connection of practical grounds, when the approach of winter and the shortness
of the days afforded no expectation that they could complete the location without a
needless expense in the most inclement season of the year.” They believed, however,
that waiting until the spring would “would produce no delay in the business of making
the road.”

They added a caution that in finding the best path, “it became indispensably necessary to
run lines of experiment and reference in various directions, which exceed an average of
four times the distance located for the routes, and that, through a country so irregularly
broken and crowded with very thick underwood in many places, the work has been found
so incalculably tedious that, without an adequate idea of the difficulty, it is not easy to
reconcile the delay.”

While the surveys were underway, Commissioner Moore had supervised contracts
“relative to clearing the timber and brush from part of the breadth of the road.” The
commissioners had “no doubt of their being completely fulfilled by the first of March.”

The report noted that on November 29, Kerr had been “compelled to return home,” which
was why only Williams and Moore signed it. [“Cumberland Road,” Miscellaneous, ASP,
10" Congress, 1% Session, Doc. No. 243; reprinted in Searight]

According to an accounting by Secretary Gallatin in a letter to the House of
Representatives on March 3, 1808, the 5 percent of the public lands sales in Ohio set



aside for road in, to, and through the State since July 1, 1802, totaled $104,294.59. “And
that the said 5 per cent will henceforth probably amount to $30,000 a year.” To that
point, the commissioners had expended $10,000 to lay out the road between Cumberland
and Brownsville. He estimated that completing the laying out of the road to the Ohio
River would cost about $5,000 more. He continued:

That contracts have been made for opening one-half of the breadth of said road,
which, as verbally informed by one of the commissioners, will require about
$3,000, leaving, probably, about $12,000 of the appropriation [of $30,000] for the
further improvement of the road.

He added:

That that road can be considered as a national object only if completed as a
turnpike, whereby all the flour and other produce of the western adjacent
countries may be brought to a market on the Atlantic shores; and the
transportation of all the salt and other commaodities and merchandise whatever,
imported from the Atlantic ports for the western country generally, may be
reduced probably one dollar per cwt [hundredweight]. [“Cumberland Road,”
Miscellaneous, ASP, 10" Congress, 1% Session, Doc. No. 247]

In a letter on December 29, 1808, Secretary Gallatin reported that of the $30,000
appropriated by the 1806 Act, the unexpended balance amounted to $16,075.15, part of
which would be needed to “complete the location and opening of the road. It is probable
that about $13,000 will remain applicable to making the road.”

The two-percent fund for the road had accumulated $41,876, but subtracting the $30,000
appropriation from the 1806 Act left an unappropriated balance of $11,876. Secretary
Gallatin estimated that the two-percent fund would receive about $9,000 a year over the
next 2 years. [“Cumberland Road,” Miscellaneous, ASP, 10" Congress, 2d Session, Doc.
No. 263; reprinted in Searight]

Resolving the Location Problems

The location issue in Pennsylvania was not, however, settled, and it was up to President
Jefferson to decide where the road would be built. The link north of the Uniontown-
Brownsville-Wheeling line through Washington County had been defeated, but the
citizens of Washington County threatened to fight their exclusion from the road by force.

Secretary of the Treasury Albert Gallatin was familiar with the area. He had been born in
Geneva (now Switzerland) in 1761, but moved to the United States in 1780. In 1786, he
bought land in Fayette County, Pennsylvania, and built “Friendship Hill” in Springhill
township near New Geneva, about 15 miles south of Uniontown. He had represented the
district in Congress (1795-1801].

In a letter dated July 27, 1808, Secretary Gallatin reminded President Jefferson that near
the end of the first session of the 10" Congress, which adjourned on April 25, 1808, they
had discussed the routing of the road through Pennsylvania:



I had suggested that from respect to the State of Pennsylvania & considering the
manner also in which the subject had been treated last winter in the legislature of
that State, it would be expedient to instruct the Commissioners to survey & locate
from Brownsville westwardly both to Wheeling, and through Washington to some
other spot on the Ohio, reporting both surveys to you for your determination.

Gallatin had thought Jefferson agreed with the recommendation and would inform the
commissioners, but “I find however that it has not been done, and | seriously fear the
consequences at this time”:

Did I not believe the course which | have mentioned to be perfectly proper, |
certainly would not recommend it merely on account of those consequences.
Permit me however to state that the county of Washington, with which I am well
acquainted, having represented it six years in Congress, gives a uniform majority
of about 2000 votes, in our favor, & that if this be the case, by reason of this road,
in a wrong scale, we will infallibly lose the State of Pennsylvania at the next
election: for the imprudent steps taken there seem unavoidably to lead to three
distinct electoral tickets. | have been reminded of this subject by the enclosed
letter from an influential & steady republican of the County. And as it respects
the road itself I will add 1st. that thorough examination seems due to the law of
the State — 2dly. That the difference in point of distance will be even less than
stated in the enclosed letter, if the Ohio be struck at Short Creek instead of
Wheeling; say about %2 mile to any given point westwardly, Cincinnati or any
other — 3dly. That the important part of this western road terminates at
Brownsville on the Monongahela, & that its continuation, which is sufficient to
agitate all the Country, will never require much expense, as it will be only a
travelling & not a transportation road. Indeed the question, as it relates to the
public interest, is in every respect so extremely insignificant that | am very
desirous that it should not be permitted to do much positive evil.

He closed by urging President Jefferson to write to the commissioners “to make the
examination of both routes for your decision.”

With the location dispute in Pennsylvania, President Jefferson saw his worst fears
confirmed, as reflected in his reply to Secretary Gallatin on August 6, 1808:

On the subject of the Western road, our first error was the admitting a deviation to
Brownsville, and thus suffering a first encroachment on it’s [sic] principle. this is
made a point d’appui to force a second, and | am told a third holds itself in
reserve. so that a few towns in that quarter seem to consider all this expence as
undertaken merely for their benefit. | should have listened to these sollicitations
with more patience, had it not been for the unworthy motives presented to
influence me by some of those interested. sometimes an opposition by force was
held up, sometimes electioneering effects, as if | were to barter away, on such
motives, a public trust committed to me for a different object. it seems however
that our first error having made Brownsville, & no longer Cumberland, the point
of departure, we must now go no further back in examining the claim of



Washington. | have therefore written to the Commissioners the letter of which
I inclose you a copy. the time saved by sending it to them direct, may be
important, as they may be near their return. 1 am doubtful whether they have
money enough left for a thorough examination. if they have, their report will
enable us to decide on this second deflection. but what will Wheeling say if we
take the road from it, to give it to Washington? | do not know it’s size or
importance, nor whether some obstacles to navigation may not oppose our
crossing at a higher place. | salute you with constant affection.

That same day he wrote to the three commissioners:

It has been represented to me on behalf of the inhabitants of the town of
Washington in Pensylva, that by a survey made at their expence, it is found that
the Western road, if carried through their town, to Wheeling, would be but a mile
longer, would pass through better ground, & be made at less expence; and if
carried to Short creek, instead of Wheeling, the difference of distance would still
be less. the principal object of this road is a communication directly Westwardly.
if however, inconsiderable deflections from this course will benefit particular
places and better accomodate travellers, these are circumstances to be taken into
consideration. | have therefore to desire that, having a regard to the funds which
remain, you make as good an examination, as they will admit, of the best route
through Washington to Wheeling, & also to Short creek or any other point on the
river, offering a more advantageous route towards Chillicothe & Cincinnati, &
that you report to me the material facts, with your opinions, for consideration. |
salute you with respect.

This maneuvering prompted speculation that Secretary Gallatin was using his official
position to have the road located near his property. David Acheson of Washington,
Pennsylvania, a merchant and former State legislator, apparently wrote to Secretary
Gallatin to bring these rumors to his attention. Gallatin replied on September 1, 1808:

On receipt of your letter respecting the Western Road, | immediately transmitted
it to the President at Monticello. | was under the impression that he had
previously directed the Commissioners to examine both routes and to report to
him. It seems, however, that it had not then been yet done. But on the 6th ultimo
he wrote to them to make an examination of the best route through Washington to
Wheeling, and also to Short Creek, or any other point on the river offering a more
advantageous route toward Chillicothe and Cincinnati, and to report to him the
material facts with their opinion for consideration.

That it is the sincere wish of the President to obtain all the necessary information
in order that the road should pursue the route which will be of the greatest public
utility no doubt can exist. So far as relates to myself, after having, with much
difficulty, obtained the creation of a fund for opening a great western road, and
the act pointing out its general direction, it is sufficiently evident from the spot on
the Monongahela which the road strikes, that if there were any subsequent
interference on my part it was not of a selfish nature. But the fact is that in the



execution of the law I thought myself an improper person, from the situation of
my property, to take the direction which would naturally have been placed in my
hands, and requested the President to undertake the general superintendence
himself. Accept the assurance of friendly remembrance, and of my sincere wishes
for your welfare and happiness.

The commissioners conducted the survey, but rejected the circuitous routing to
Washington, which would lengthen the route to Wheeling.

(Secretary Gallatin referred to taking direction of the project because, unlike at present,
the Secretary of State was not only a diplomat overseeing the country’s foreign relations,
but the equivalent of the modern Secretary of the Interior, a post not created until 1849.)

The 1806 legislation related to the Cumberland Road specified that the Ohio River
terminus would be somewhere between Wheeling, Virginia, and Steubenville, Ohio. The
commissioners chose Wheeling, but officials of Steubenville, Ohio, continued to present
their thriving community as an alternative to Wheeling. In Steubenville’s favor was the
fact that it was the site of one of the earliest land offices, opened in 1800, for purchase of
public land in Ohio — an activity that the Cumberland Road would encourage.

Wheeling, however, remained the terminus of the Cumberland Road. It was a booming
community that had the advantage of being located east of an island in the Ohio River
that would make a crossing into Ohio easier.

Delaying Construction of the National Road

President Jefferson’s commissioners submitted their final report on August 30, 1808.
They informed President Jefferson that “having in May last resumed the duties assigned
them, they have extended the location of the route to the Ohio river, which, with the other
parts heretofore reported, completed the location, grading, and marking the whole route
from Cumberland to the river Ohio, agreeably to the plat, courses, and distances thereof,
which accompany this report.”

The focus was on the difficult stretch between the Monongahela and Ohio Rivers:

The first report of the commissioners on this subject states the reasons and
necessity for adopting, as a crossing place on the Ohio river, a point opposite the
lower end of Wheelen island. On approaching the Ohio with the location, it was
found that this point could be reached on a route somewhat shorter than by
passing through the town of Wheelen. It was, however, also ascertained that the
portage between the Monongahela and the Ohio rivers would not be lengthened
by passing through the town which lies on the east bank of the Ohio, and affords
as eligible a port for embarcation as the lower point. In consideration whereof,
and that many important advantages would be presented to emigrants, traders, and
others, in a choice of supplies of boats, stores, and other accommodations along
the shore through the town a mile in length, which could not be otherwise as
conveniently obtained, and that as the grounds on the town route, being level



nearly the whole way, held a decided preference, the commissioners were of
opinion that the town route was entitled to a preference, inasmuch as it was best
calculated to secure public benefit and guard against private injuries.

In identifying the path from Brownsville to Wheeling, the commissioners acknowledged
that the recommended path “occupies but little of the old road; that it passes through a
country formed wholly of hills and hollows, more irregular in their bearings, and,
consequently, rendering the location more difficult and tedious than that heretofore
reported, and confining the route, in many places, to the sides of hill which, from
necessity, were crossed obliquely.”

The balance of the funds available to them for work on the road would not allow for the
path to be more than “barely passable, and much less to make it conveniently so; neither
is it believed that a road on these sideling grounds, barely of sufficient width to pass a
wagon, would remain passable half a year without the precaution of well-secured
conduits, which an uncovered road of common width will not admit.” The old road was
kept in passable order because *“of their direction being principally adapted to the
crossing of the hills nearly at right angles, or along their tops over the centre of all the
knobs, to save the necessity of digging.” Those same factors, however, accounted “for
the steepness of the hills on these roads, and the great difficulty and sufferings
experienced in passing them.”

That was why they believed their remaining funds should be used to improve a few
difficult places, rather than trying to make the entire route passable:

Among those places which, in the opinion of the commissioners, have the highest
claim to immediate attention, are the crossing of the mouth of Dunlap’s creek,
between Brownsville and Bridgeport, and the crossing of Wheelen creek, between
the town and the lower point of the island. At both these creeks bridges are much
wanted. The next object is what is called the Dug hill, near the town of Wheelen,
where considerable difficulty and hazard is encountered for want of a safe pass
across the hill . . .. Itis suggested for consideration, whether the most eligible
application of any surplus fund would be in making and perfecting as much road,
by way of sample, as it is competent to, near Cumberland, or where the Virginia
line intersects the western route at Gwynn’s tavern.

The commissioners well knew that the Act of March 29, 1806, had specified the type of
road to be built, but nevertheless pointed out that the goal is “to afford safety and facility
in the intercourse upon it.” Therefore, “the commissioners trust it will not be deemed
presumptuous in them to suggest their ideas of the mode of making the road best
calculated to accomplish this important object, and which the peculiarity of the grounds
seem to require™:

The law directs the whole width of the road to be sixty-six feet. Although it is
essential to a great highway to have sufficient space for the admission of sun and
air, it is not supposed to be intended that the whole breadth should be reduced to a



form passable with wagons or other carriages, or even single horse. It is thought
that forty feet, and not less, will be amply sufficient for this great thoroughfare;
twenty feet of which to be covered one foot deep at least, with broken stone so
reduced as to pass through a gauge ring of three inches diameter; the covered part
to be in the centre of the forty feet, with cross conduits at suitable distances, well
paved and arched; ten feet on each side of the covered part to be level crosswise
of the road, except only such inclination as may be necessary to prevent water
from lying on the uncovered part. Stone arches are deemed the most eligible
mode of bridging all the streams on the way, except the two creeks already
mentioned, and the Big and Little Youghahana [sic], where wooden bridges are
for the present thought most advisable; and except also the Monongahela river,
the size of which, and the high floods which frequently fill and partially overflow
its banks, render the bridging of that stream a work of too much magnitude to
encourage the attempt at this time, but present no unusual impediments in the way
of ferries.

The commissioners had received President Jefferson’s August 6 letter regarding the
possible inclusion of Washington in the route, but it arrived after they had finished their
survey and left the field. They added, however, that shortly before the commissioners
completed their work, several inhabitants of the town of Washington informed them:

.. .that a route had been carefully run, graded, &c., at private expense, from
Brownsville, through that town nearly to Wheelen, which would be found but
little, if any, longer than the route laid off by the commissioners; and was stated to
be capable of very great improvement under the superior skill of the
commissioners; that it commanded a variety of advantages, which it was believed,
would give it a preference; all which was so confidently asserted, that although
the commissioners were convinced, from the knowledge they then possessed of
the geographical situation of the town of Washington, that some mistake must
have taken place in the representation of the distance of that route, yet, in order to
gratify the solicitude of those interested, and to ascertain to them the merits of
their claims, as far as a view and comparison of measurement and local
advantages could effect it, the commissioners were induced to make that view and
measurement on their return from Wheelen; which being done, that route
appeared upwards of four miles longer than the route located by the
commissioners; and after deducting one mile for improvement, being the utmost it
appeared capable of, there remained a difference of upwards of three miles
against the Washington route.

The commissioners remained convinced that the route they identified was superior.
They also addressed President Jefferson’s direction to consider terminating the route at

Short Creek, which would incorporate Washington and enhance access to other cities in
Ohio:



It was well known to the commissioners, that the distance from Brownsville to
Short creek was less than to Wheelen, and that to Charlestown was still less than
to Short creek; but knowing also that Wheelen lay one degree north of west from
Brownsville, and north of a straight line from the latter place to Chilicothe,
Vincennes, and St. Lewis, or even to the centre of the State of Ohio, they could
not prefer points still more north, which would consequently increase the angle at
the Ohio, and necessarily the distance in passing west from Brownsville; and if
Wheelen, Short creek, and Charlestown, had been on an equality in all other
respects, the circumstance of Wheelen being a point of more useful navigation for
the boats of traders or emigrants at low water, could not have escaped the
attention of the commissioners in deciding on the point best entitled, in all
respects, to a preference.

The commissioners concluded by observing that Joseph Kerr “whose domestic concerns
would not dispense with his personal attention, had been unable to participate in this final
stage.” The report was by Elie Williams and Thomas Moore. [“Cumberland Road,”
Miscellaneous, ASP, 10" Congress, 2d Session, Doc. No. 258]

President Jefferson transmitted the report to Congress on December 13, 1808, “in order,”
as he wrote, “that Congress may be enabled to adopt such further measures as may be
proper under existing circumstances.”

Historian Billy Joe Peyton summarized the commissioners’ work:

The route as selected took in some of the most rugged and beautiful country in the
eastern United States. In the east it connected with the Baltimore Pike at
Cumberland, from where it snaked its way in a more or less northwesterly
direction over Big and Little Savage, Little Meadow, and Negro Mountains. In
Pennsylvania it climbed over Chestnut Ridge and Laurel Hill on the general
alignment of Braddock’s Road to the point where the former veered toward
Pittsburgh (at the summit of Laurel Hill) just east of Uniontown. Continuing
west, the Road passed over less rugged terrain between Brownsville and
Washington before reaching its western terminus at Wheeling. From Wheeling
the road connected with Zane’s Trace, an important existing post road running
from the west of the Ohio River through Zanesville, Ohio, to Limestone
(Maysville), Kentucky.

The commissioners wasted no time getting started; contracts let under the
superintendence of Thomas Moore for partial clearing of timber and brush were
already underway and scheduled for completion by March of 1808 . . . .

In the final analysis, Elie Williams, Thomas Moore, Joseph Kerr, Josias
Thompson, Arthur Rider, and the other expedition members whose identities will
never be known should be remembered for their collective contributions to this
country’s history and development. They carried out their respective duties with
vigor, a high degree of professionalism, and meticulous attention to detail, no



small accomplishment considering their meager compensation and rather
imprecise orders. Between 1806 and 1808 the group ran an exhaustive survey
over 131 miles of mountain wilderness, carried out extensive field explorations,
met with local residents and community leaders, spent countless hours in careful
deliberations, and submitted to the president three carefully studied and insightful
reports. With the exception of the proposed route in Pennsylvania, which did not
originally include Washington or Uniontown, they generally received few
complaints or criticisms from the president, Congress, or the American people.
Indeed, their dedication to purpose formed the very foundation upon which our
first interstate highway, the “Road from Cumberland, in the State of Maryland, to
the State of Ohio,” was built. [Peyton, Billy Joe, “Surveying and Building the
Road,” in Raitz, Karl, editor, The National Road, The Johns Hopkins University
Press, 1996]

Congress would periodically appropriate funds for construction of the Cumberland Road
from Cumberland to Brownsville, leaving the remaining section for later legislation.

The routing issue remained static until March 3, 1811, when President Jefferson’s
successor, President James Madison, signed “An Act in addition to the act to regulate the
laying out and making a road from Cumberland, in the state of Maryland, to the state of
Ohio.” The Act appropriated $50,000 for the work. The funds were “to be paid out of
any money in the Treasury not otherwise appropriated, and to be expended under the
direction of the President of the United States . . . which sum of fifty thousand dollars
shall be replaced out of the fund reserved for laying out and making roads to the State of
Ohio, by virtue of the seventh section” of the 1802 Enabling Act.

As control cities, it mentioned Cumberland and the city of Brownsville, Pennsylvania,
but authorized and empowered the President “to permit such deviations from the courses
run and established by the commissioners under the authority of the” Act of 1806 if such
changes “in his opinion shall be deemed expedient.” The one exception was that “no
deviation shall be made from the principal points established on said road between
Cumberland and Brownsville.”

Based on this legislative change, the Cumberland Road would be routed through
Washington, thus satisfying the State Legislature’s original condition for consent. The
first legislation to mention Washington was signed by President James Monroe on May
11, 1820. “An Act making appropriations for the support of government, for the year one
thousand eight hundred and twenty” included $141,000 for “completing the contracts for
constructing the road from Washington, Pennsylvania, to Wheeling, made during the year
one thousand eight hundred and seventeen.”

To Build the Road

The Department of the Treasury was charged with construction of the road. The U.S.
Army Corps of Engineers was prohibited from civil works until enactment of the General
Survey Act on April 30, 1824, which authorized a survey of road and canal routes “of
national importance, in a commercial or military point of view” (to be discussed later).



As a result, the road from Cumberland to Wheeling would be built be private contractors
selected by a superintendent appointed by the Secretary of the Treasury (Gallatin until
February 1814). Peyton summarized the superintendent’s duties as “letting contracts,
supervising construction, and insuring contractual obligations were successfully carried
out.”

In 1811, Secretary Gallatin’s choice for superintendent was David L. Shriver, Jr. Born in
1769, Shriver joined with his brother Andrew in 1797 to build a mill and family
homestead, known as Union Mills, about 7 miles north of Westminster in Garrett County,
Maryland — a home that is still standing at 3311 Littlestown Pike. David had served in
the Maryland House of Delegates representing Frederick County. He left the General
Assembly when he became superintendent in charge of the Reisterstown Turnpike, a toll
road from the city of Baltimore to Reisterstown in Baltimore County. The State had
authorized this turnpike and others in 1804; the Baltimore-to-Reisterstown Turnpike was
completed in January 1810 at a cost of $638,000 or nearly $11,000 a mile.)

With that work behind him, Shriver became superintendent of the Cumberland Road with
a salary of $1,800 a year; he held the post until 1816, after which he was hired for other
assignments on the road. David or his nephews — James, Thomas, and Joseph Shriver, all
civil engineers — would be involved not only with the Cumberland Road, but the
Chesapeake and Ohio Canal, the Lake Erie Canal, the Wabash Canal in Indiana, and the
Baltimore and Ohio Railroad. [“A Register of the Shriver Family Papers,” Manuscripts
Department, Maryland Historical Society Library.]

The problem was that construction had not begun soon after enactment of the 1806
legislation, as Philip D. Jordan described in his history of the road:

Talk was plentiful and cheap, but not a mile of road was completed. When Ohio
said “yes” to the Enabling Act that provided for funds from the sale of lands, it
confidently believed that the road would begin soon and go forward rapidly.
About four years later Uncle Sam’s great Western highway was still a dream and
Ohio was as far away from the East as ever.

“When’s that road comin’ through?” Ohioans buttonholed [Senator Thomas]
Worthington whenever he returned from Washington, D.C. His only answer was
that progress was being made. He himself had seen axmen hacking a trail west of
Cumberland in 1807. He explained patiently that a young engineer had been
appointed superintendent of the road and had set up forest headquarters near
Cumberland. For five years settlers along Ohio’s streams and in the shady woods
plagued their senators with queries. They wanted to know what David Shriver,
Jr., was doing. Why could not a superintendent begin building? Even
Worthington, champion of the road for so long, despaired. [Jordan, Philip D., The
National Road, The American Trails Series, The Bobbs-Merrill Company, 1948]

One problem was that the general government had slipped into an economic panic after
President Jefferson signed the Embargo Act on December 22, 1807. Against the advice



of Secretary Gallatin, President Jefferson had secured congressional approval and signed
the Embargo Act in an attempt to stop England and France, then at war, from seizing
American ships. The British added to the harassment by declaring sailors on the seized
ships to be British citizens and forcing them to work on its ships. The new law prohibited
American ships from traveling to other countries. Foreign ships were still able to bring
foreign goods into the country.

Economic historian John Steele Gordon explained:

In hopes of forcing France and Britain to respect neutral rights, President
Jefferson rammed through Congress the Embargo Act, which he signed on
December 22, 1807. It was one of the most remarkable acts of statecraft in
American history. Indeed it is nearly without precedent in the history of any
country. The Embargo Act forbade American ships from dealing in foreign
commerce, and the American navy was deployed to enforce it. In effect, to put
pressure on Britain and France, the United States went to war with itself and
blockaded its own shipping.

The act “devastated” New England, which was heavily dependent on maritime
commerce, and prompted “an epidemic of smuggling along the Canadian border” that
President Jefferson thought was little short of an insurrection. In view of the reaction in
the seaboard cities, President Jefferson signed the Non-Intercourse Act of 1809 on
March 1, just 3 days before leaving office. The new law restored trade with countries
other than England and France, formerly the country’s largest trading partners, resulting
in continued economic stress. [Gordon, John Steele, An Empire of Wealth: The Epic
History of American Economic Power, HarperCollins Publishers, 2004]

Professor Thomas K. McCraw, in his book about economic developments during the
period, summarized the effects of the two laws during an era when import duties or tariffs
accounted for 90 percent of the general government’s revenue:

Whatever the cause of Jefferson’s behavior, the consequences were severe.
American exports declined from $108 million in 1807 to $22 million in 1808, a
drop of 80 percent; imports fell by a little less but still by more than half, from
$139 million to $56 million. From 1808 to 1809, federal revenues plummeted
from $17 million to $7.8 million.

With the general government committed to a balanced budget each year, the trade laws
cut into revenue and resulted in reduced outlays prior to the War of 1912. [McCraw,
Thomas K., The Founders and Finance: How Hamilton, Gallatin, and Other Immigrants
Forged a New Economy, The Belknap Press of Harvard University Press, 2012]

The Gallatin Report on Roads and Canals

Another victim of the trade war was Secretary Gallatin’s ambitious national
transportation plan. He had secured a request from the Senate, introduced by Senator
Worthington, on March 2, 1807, for a plan for linking the country through transportation:



Resolved, That the Secretary of the Treasury be directed to report to the Senate, at
their next session, the best information he can acquire as to the practicability, and
probable expense of forming a turnpike road throughout the Atlantic States,
commencing at the City of Washington, and running each way, towards the
Northeastern and Southwestern extremities of the Union; together with his
opinion as to the most suitable route for the same, and a plan or plans for the
application of such means as may be most convenient to the Government, and
within the power of Congress, to aid in carrying the same into execution.

Secretary Gallatin’s Report of the Secretary of the Treasury on Roads and Canals, sent to
the Senate on April 4, 1808, was the first attempt to establish a national transportation
policy. It began by stating, “The general utility of artificial roads and canals is at this
time so universally admitted, as hardly to require any additional proofs.” Artificial roads
and canals were typically provided by private enterprise, but did not always repay their
investors because “the tolls may not have been fixed at a rate sufficient to pay to the
undertakers the interest on the capital laid out.” The investors lost, “but the community is
nevertheless benefited by the undertaking.”

In a country “possessed of large capital” or where population resides in a small area,
“those improvements may often, in ordinary cases, be left to individual exertion, without
any direct aid from Government.” In the United States, the size and diversity of the
country “render the facility of communications . . . an object of primary importance” but
“check the application of private capital and enterprise to improvements on a large scale.”

Financial, commercial, and geographic challenges prevented private investment from
providing the artificial roads and canals the Nation needed:

The General Government can alone remove these obstacles.

With resources amply sufficient for the completion of every practicable
improvement, it will always supply the capital wanted for any work which it may
undertake, as fast as the work itself can progress; avoiding thereby the ruinous
loss of interest on a dormant capital, and reducing the real expense to its lowest
rate.

With these resources, and embracing the whole Union, it will complete on any
given line all the improvement, however distant, which may be necessary to
render the whole productive, and eminently beneficial.

The early and efficient aid of the Federal Government is recommended by still
more important considerations. The inconveniences, complaints, and perhaps
dangers, which may result from a vast extent of territory, can not otherwise be
radically removed or prevented than by opening speedy and easy communications
through all its parts. Good roads and canals will shorten distances, facilitate
commercial and personal intercourse, and unite, by a still more intimate
community of interests, the most remote quarters of the United States. No other
single operation, within the power of Government, can more effectually tend to



strengthen and perpetuate that Union which secures external independence,
domestic peace, and internal liberty.

As Albert C. Rose, the longtime unofficial historian of the U.S. Bureau of Public Roads,
explained, Gallatin’s proposal for a network of roads and canals was based on three basic
concepts. First, given “the legitimacy of Government aid to finance transportation
projects transcending local needs,” the report demonstrated that “the through routes of
national importance could be financed only by the General Government because the
central authority alone possessed ‘resources amply sufficient for the completion of every
practicable improvement.”” Second, the general government should undertake only
improvements that would yield reasonable returns on the original investment. Third, a
nationwide system of transportation would be essential to the national defense. [Historic
American Roads: From Frontier Trails to Superhighways, Crown Publishers, 1976]

The Federal Highway Administration summarized the plan in its Bicentennial history,
America’s Highways 1776-1976:

The works proposed by Gallatin were, first, a series of great canals along the
Atlantic coast connecting the natural bays and estuaries into one continuous
waterway for the carriage of heavy freight. Supplementing this waterway, there
would be a light-duty turnpike from Maine to Georgia for passengers, mail and
light goods hauling. The second part of the plan was to form communications
between the four great Atlantic rivers and the Western rivers by river
improvements, short canals and four heavy-duty freight turnpikes across the
mountains. These would be supplemented by internal roads to Detroit, St. Louis
and New Orleans. The third part was to open inland navigation between the
Hudson River and the Great Lakes and the St. Lawrence River, plus a canal
around the Niagara rapids to open the Great Lakes to sloop navigation as far as
the extremities of Lake Michigan.

Secretary Gallatin estimated that the plan could be completed in 10 years at a cost of
$2 million a year for a total of $20 million. In proposing appropriations, he added:

It is evident that the United States cannot under the constitution open any road or
canal, without the consent of the state through which such road or canal must
pass. In order therefore to remove every impediment to a national plan of internal
improvements, an amendment to the constitution was suggested by the executive
when the subject was recommended to the consideration of Congress. Until this
be obtained, the assent of the states being necessary for each improvement, the
modifications under which that assent may be given, will necessarily control the
manner of applying the money. It may be however observed that in relation to the
specific improvements which have been suggested, there is hardly any which is
not either already authorised by the states respectively, or so immediately
beneficial to them, as to render it highly probable that no material difficulty will
be experienced in that respect.

The report said of the Cumberland Road:



At present the only work undertaken by the United States at their sole expense,
and to which the assent of the states has been obtained, is the road from
Cumberland to Brownsville. An appropriation may for that purpose be made at
any time. In relation to all other works, the U. States have nothing at this time in
their power but to assist those already authorised; either by loans or by becoming
stockholders; and the last mode appears the most eligible.

The key, as Professor Larson pointed out in his history of 19" century internal
improvements, was convincing Congress to embrace the plan — and that was the problem:

Neither private nor local public capital was competent to proceed on these major
projects: the sums were too large, the fruits of investment depended on the
coordination of simultaneous and distant operations, and the greatest benefits
often fell outside the jurisdiction where the work was to be done. In many cases
general improvements would cause immediate injury to local merchants, ferry-
men, and tavern keepers — whose protests state and county government scarcely
could ignore. Only the “general government,” Gallatin believed, could remove
such “obstacles” to progress by defining a national plan “best calculated to
suppress every bias of partiality.” An amendment would be needed to empower
the government for these specific purposes because Gallatin thought it was
essential to override local interests with a grand design: “The national legislature
alone, embracing every local interest, and superior to every local consideration, is
competent to the selection of such national objects.”

Gallatin’s appeal here was for congressmen to rise above parochial interests and
demonstrate the kind of statesmanship the framers had imagined when the
Congress was designed. But theories of disinterestedness in office never
accurately described reality, and Republican attacks on Federalist pretensions (led
by Jefferson and Madison and often carried into execution by Gallatin himself)
had done more than a little to advance the style of politics that made this image
sadly obsolete.

Secretary Gallatin, anticipating a surplus of $2-5 million, advised the President in a letter
dated November 16, 1806, that it would take “at least the two intervening years to obtain
an amendment, pass the laws designating improvements, and make the arrangements
preparatory to any large expense.” The President insisted that the amendment of the
Constitution would be approved promptly, as Professor Larson explained:

Without constitutional limits, Jefferson believed, those would “get the most who
are meanest.” Proportional spending in each state according to the “federal ratio”
he thought might minimize the danger of logrolling. Gallatin suppressed this idea
as unworkable: “neither improvements nor education can ever in practice be
exactly partitioned in this manner.” Consequently, Jefferson fixed his hopes on
an amendment expressly covering roads, canals, and universities, so that this
enlargement of federal power would be no precedent for other “elastic”
experimentation.



Despite the popularity of internal improvements, Congress would not go along with
President Jefferson’s request for an amendment at this time or in later years. Members of
Congress who supported internal improvements were not eager for that solution. They
believed that Congress already had the authority to fund road and other internal
improvement projects under the “establish” and “general welfare” clauses and the
responsibility for national defense. Supporting a constitutional amendment that failed in
Congress or in ratification by the States would undercut their claim that they already had
the authority to advance internal improvements.

Moreover, they did not want to reward the President for his contrary views. Others were
more interested in securing their own projects through legislative maneuvers, such as the
logrolling for pet projects, that President Jefferson despised.

At the same time, members who favored State rights feared the growing power of the
general government, sometimes referred to as consolidation. A constitutional amendment
that clearly authorized funding for internal improvements would make it harder for future
Presidents who shared the States’ right point of view to veto bills authorizing such
projects.

Another reason for the lack of congressional cohesion was that the President’s power was
in decline. According to Professor Larson, “Jefferson failed to notice that by 1806 he had
lost control of the Republican Party,” with its members “estranged either by Gallatin’s
abrasive personality or Jefferson’s peremptory handling of patronage and the details of
administration.” As a result:

With no whip to crack over Congress as he tried to steer an aggressive new course
of national purpose, the president could only watch his amendment, his university,
and his program of roads and canals languish unattended while conditions around
him disintegrated.

President Jefferson thought the novelty of his proposals accounted for what he called “a
snail-paced gait for the advance of new ideas on the general mind,” but novelty was not
the problem:

Divergent, competitive ambitions invaded congressional debates and fostered
bare-knuckles interest-group contests where informed deliberation was supposed
to prevail. The immediate result of Jefferson’s effort to launch his own program
of internal improvements was an explosion of special pleading that appalled even
friends of the administration’s design.

A more specific problem, namely the decline in revenue from President Jefferson’s
efforts to curtail British impoundment of American ships, also was undermining the
Gallatin plan. With anger rising, especially in New England, Gallatin’s proposal made no
progress in the 10" Congress.

President Jefferson, in his eighth and final annual message to Congress on November 8,
1808, discussed the choices ahead for the Congress. With the economy still disturbed,



and the general government addressing debt issues, he nevertheless was looking to the
future:

The probable accumulation of the surpluses of revenue beyond what can be
applied to the payment of the public debt, whenever the freedom and safety of our
commerce shall be restored, merits the consideration of Congress. Shall it lie
unproductive in the public vaults? Shall the revenue be reduced? Or shall it not
rather be appropriated to the improvements of roads, canals, rivers, education, and
other great foundations of prosperity and union, under the powers which Congress
may already possess, or such amendment to the Constitution as may be approved
by the States? While uncertain of the course of things, the time may be
advantageously employed in obtaining the power necessary for a system of
improvement, should that be thought best.

He remained open to internal improvements, but only if Congress changed course to
promote a constitutional amendment. It did not do so.

Construction Begins

During the 1810s, Congress began appropriating funds for construction of the
Cumberland Road. Judging from the congressional debates in Congress recorded in the
Annals, the issue does not appear to have stirred controversy.

A bill introduced in 1809 did generate some controversy. On June 27, 1809, the Senate
passed a bill appropriating $60,000 “to regulate the laying out and making a road”
between Cumberland and Ohio. The Annals reported no discussion of the bill.

The following day, the House resolved into a Committee of the Whole to consider the
bill. Representative John G. Jackson of Virginia offered an amendment:

Mr. J. G. Jackson observed that it would be impossible to complete the turnpike
road originally, and now contemplated by the act to which this is a supplement,
under an expense of a million of dollars, which would never accrue probably from
the funds set aside for this object. He therefore moved the following section as an
amendment:

“And be it further enacted, That the President be authorized to apply the
moneys to the improvement of the road as may be most expedient, without
contemplating a turnpike road.”

The Annals summarized the debate on the issue:

In favor of the motion it was contended that the money applicable to this object
would never be competent to the making a turnpike road, which must cost from
six to ten thousand dollars per mile; that turnpikes made for less were no better
than common country roads, and would not bear a heavy team; that the sum
proposed by the bill would not suffice for turnpiking more than eight or ten miles,



whilst it would open a passable road of the common description the whole
distance; that the turnpike roads which were made at a less expense than five
thousand a mile were good for nothing, and broken up by each successive Winter;
that the House would pledge themselves by the passage of the present bill to
complete the turnpike, whatever might be the expense; that it was to be hoped
they would not act like the celebrated projector who undertook to build a bridge
across a river, and, his funds failing, built it only half way across, and when asked
how the passengers were to get over the remainder of the distance, replied that
they might swim it.

To this was replied by the opponents of the amendment that Congress were
already pledged by their law, to the State of Ohio, to make a turnpike road; that it
would be improper in this incidental way to repeal a solemn law; that sixty
thousand dollars would complete a turnpike across the mountains, and the people
of Ohio were ready and willing to complete the remainder by companies or
otherwise; that turnpike had been made in Pennsylvania and New York for one
thousand dollars a mile, and could certainly be made as cheap in this direction,
where materials were cheaper and in plenty; that Congress were bound to make a
turnpike road, and such a one as should be passable in Winter as well as Summer,
which would not be the case if the amendment was adopted.

The House voted against the amendment. After the committee dissolved and the House
returned that evening, Representative Jackson called for consideration of the bill but his
request was “negatived.”

The bill was revived in the next Congress, without controversy, to be signed by President
Madison on February 14, 1810. The legislation appropriated $60,000 “in addition to the
unexpended balance of the sum heretofore appropriated for the laying out and making a
road” from Cumberland to the Ohio River to be used “in making said road between
Cumberland in the state of Maryland, and Brownsville in the state of Pennsylvania,
commencing at Cumberland.” The new law specified that the appropriated funding was
to “be paid out of the fund reserved for laying out and making roads to the state of Ohio”
in the Enabling Act of 1802.

Through the rest of the decade, Congress considered bills appropriating funds for the
Cumberland Road without controversy. Bills appropriating funds included:

Act of March 3, 1811 - $ 50,000
Act of May 6, 1812 - $ 30,000
Act of March 3, 1813 - $140,000
Act of February 14, 1815 - $100,000
Act of April 16, 1816 - $300,000
Act of March 3, 1819 - $535,000



Finally, in 1811, 5 years after President Jefferson signed the Act of March 29, 1806,
Shriver was ready to move. After advertising for bids on the first section, Shriver
submitted the contracts to Secretary Gallatin for approval:

Henry McKinley agreed to build the first two miles at $21.25 a perch, or

24 ¥ cubic feet. The second section of two miles was let to C. Randel and W. S.
Gather at $14.50 a percent. To James Cochran, on April 16, 1811, went the third,
fourth, fifth, and sixth sections at prices ranging from $12.00 to $22.50 a perch.

The Secretary replied on April 23, 1811:

Mr. Cochran has signed his contract and bonds for the third and fourth sections of
the road at the price agreed on, that is to say, at the rate of twenty-two dollars and
fifty cents per rod for the third section, and of sixteen dollars and fifty cents per
rod for the fourth section.

I now enclose the contracts and bonds for the first and second sections; that for
the first in the name of Henry McKinley, and at the rate of twenty-one dollars and
twenty-five cents per rod. The proposal of Mr. Reade was at the rate of thirteen
dollars for a road covered with a stratum of stones twelve inches thick, all the
stones to pass through a three-inch ring. He did not stay here or return here to
complete the business and was not present when the road was altered to a stratum
of stones fifteen inches thick. The same additional price, viz: one dollar and a
half per rod, is allowed him for that alteration which was by agreement given to
all the other contractors, making fourteen dollars and a half as set down in the
contract, instead of thirteen. The contracts and bonds are in every respect (the
names of sections and difference of price only excepted) verbatim the same as
both those signed by Mr. Cochran, and they were as you will perceive all
executed by me and signed by the President. After they shall have been signed by
the contractors respectively, they will each keep a copy of their own contracts,
and you will return the other copy, together with the bond (both being signed by
the contractors respectively) to this office.

If either of the contractors should for any reason whatever refuse to sign the
contract, you will return the same to this office, notify the person thus refusing
that he is not considered as a contractor, forbid his doing any work, and
immediately advertise in Cumberland that you will receive proposals for making
the section of the road thus not contracted for. You will afterward transmit the
proposals which may accordingly be made.

I also enclose a copy of the contracts for your own use in order that you may in
every case be able to secure the additions agreed on.

Secretary Gallatin added a note that, “The dates were the only blanks left in the contracts
and bonds and must be filled at the time of signing, by the contractors.”



Shriver informed Secretary Gallatin on April 22, 1811, of a planned alteration in the first
section of the road. The Secretary replied on April 30:

Your letter of the 22d inst. has been received. The President has confirmed the
alteration in the first section of the road. It will be proper to have a short
endorsement to that effect entered on the contract with Mr. McKinley, and signed
by him and yourself.

You are authorized to contract for the bridges and mason work on the terms
mentioned in your letter, with the exception of the bridges across Clinton’s Fork
of Braddock Run, which may perhaps be avoided by the alteration which you
contemplate, and which, if necessary, we may, perhaps, considering other
expenses, be obliged to contract of cheaper materials. It is left to your discretion
to contract for the other mason work as above stated, either with Mr. Kinkead or
with the road contractors.

If you shall find it necessary to employ a temporary assistant, you are authorized
to do it, provided he shall be employed and paid only when actually necessary.

I should think that one dollar and twenty-five, or at most fifty cents, a day, would
in that part of the country be ample compensation.

Respecting side walls no decisive opinion can be given until you shall have
matured your ideas on the subject, and formed some estimate of the extent to
which they must be adopted and of the expense. [As reprinted in Searight]

On May 8, 1811, Shriver let three contracts covering the first 10 miles of the road from
Cumberland.

On January 14, 1812, Shriver wrote to the Secretary with a summary of the work
completed thus far:

The leveling and shaping the bed of the road is complete (with a few exceptions)
for about five miles, the stone for the pavement laid on a greater part thereof, and
about four miles broken so as to be nearly complete. Such being the present state
of the work, the probability is, that the ten miles will be completed within the time
limited by contract, (the first of August next.)

The expense of mason work, bridging, lime, &c. cannot, at present, be exactly
ascertained, but is expected, when added to the contracts, will make the entire cost
of these ten miles, about $75,000.

Should it be finally determined to roll the road, and gravel or sand it, the cost will
be in addition to the above amount; rolling about $30 per mile; gravelling or
sanding (where either of those articles can be conveniently had) will be about one
dollar per perch, in length of the road.



The whole of my attention being absolutely required on the work in hand, I have
not been enabled to acquire sufficient information of the next ten miles, so as to
speak with precision, but have viewed the location, and made such an estimate as
circumstances would admit, by which it appears that the expense will be nearly
the same.

No alteration or addition to the law has suggested itself as absolutely necessary,
except some provision for keeping the road in repair, after it shall be received
from the contractors. For, on turnpikes which pass over a more level surface, that
have time to settle and become firm, and on which constant repairs are made, it
has, notwithstanding, been found difficult, at certain seasons of the year, to keep
them in good order. The present road passing over ground so broken, subject to
the wash of large quantities of water, discharged from steep valleys adjoining, as
well as the operations of the seasons upon it in its green and unsettled state, and
the great use (which from its local situation) will immediately be made of it, will,
when taken into view together, present to the mind the state in which it will very
soon be, if left to the free and unrestrained use of all without attention and without
report.

I would respectfully suggest the propriety of demanding such as a toll as will be
sufficient to keep it in good and perfect order. [Here and below, correspondence
quoted in Searight or ASP, Miscellaneous, Doc. No. 311]

Shriver’s call for travelers to pay a toll for maintenance would not be possible at the time.
Jordan summarized what the contractors faced as they began work:

Contract terms were based on the provisions of the Act of 1806. First, a strip

66 feet wide was cleared of all trees and underbrush. That meant weeks of work
in heavily timbered sections. Laborers, paid by the day, did not hurry. Roots
were grubbed and grunted out. Oxen and horses strained at chains fastened to
huge stumps. After grubbing, the roadbed was leveled 30 feet in width. This was
a pick-and-shovel job and took the energies of as many unskilled workers as a
contractor could afford. But even then the job was not completed. Hills were cut
down, and all surplus earth, rock and stones hauled away. Once again oxen
strained and heaved. Hollows and valleys and abutments of bridges and culvert
were filled.

Side slopes could not exceed 30 degrees. Surveyors quarreled with contractors
over angles and degrees. Most of the contractors were not engineers and could
not understand what difference a degree or two would mean to a horse pulling a
load over the finished road. Many slopes were readjusted several times until
surveyors were satisfied. That took days and cost money. A ditch was dug on
either side of the highway to carry off surplus water.



By this time months had passed and still not a single section was completed.
Twenty feet of the road’s surface was covered with stones ranging from 12 inches
in depth to 18 inches.

The stones were arranged for a rise of 18 inches deep in the middle and 12 feet at the
sides to encourage drainage of rain water into the ditches. The top 6 inches were to
consist of stones broken not to exceed 3 inches in diameter. Stones in the lower portion
of the surface were not to exceed 7 inches.

Over all was strewed stone broken small enough to pass through a three-inch ring.
Base stone was broken to go through a seven-inch ring. Gangs of men sat
patiently, their legs spread out and their hands bandaged, hammering rock to
proper size. They damned the specifications while banging their hands.

Broken stone road surfaces were common, with considerable progress made in Europe on
technique. The pavements in this case did not employ the system conceived by John
Loudon McAdams, whose method would become the most successful broken-stone
system for roads in the 19" century. His influential book, Remarks on the Present System
of Road-Making would not be published until 1816. (The United States did not have
what became known as a macadam pavement until 1822-23 when a recently chartered
turnpike between Hagerstown and Boonsboro, Maryland, used the technique. The second
use of McAdams’ principles occurred in 1825-30 with the paving of 73 miles of the
Cumberland/National Road between Wheeling and Zanesville, Ohio. [Historic American
Roads: From Frontier Trails to Superhighways])

Jordan continued:
As gangs of road workers cut and grubbed and ditched and surfaced, others
hauled rock for bridges. Carpenters worked on superstructures, and masons fitted
rock into foundations. Approaches were graded and heavy logs wedged in to
prevent slipping.

In a report to President Madison on January 25, 1812, Secretary Gallatin explained:

In those contracts, the bridges are not included, and all the smaller ones have been
contracted for at the rate of $1.50 to $2 per perch of mason’s work.

With the additional work “not embraced in the contracts” and Shriver’s salary, Gallatin
estimated that the 10 miles would cost between $75,000 and $80,000.

He added:
Another observation of the superintendent, which deserves particular attention,

relates to the necessity of levying tolls sufficient to keep the road in repair: but
this can be done only under the authority of the State of Maryland.



From the nature of the contracts, and from the manner in which the work has been
executed, it will, it is believed, satisfactorily appear that the chain of mountains,
which divides the Atlantic from the West States, offers no real impediment to an
easy communication, and that roads may generally be made as perfect, as
convenient, and on the same terms, across those mountains, as in any other part of
the Union. [ASP, Doc. No. 311]

President Madison sent the report to the Senate and House of Representatives on
February 1, 1812.

Shriver provided his annual report to Secretary Gallatin on December 21, 1812. By then,
the contracts for the first 10 miles had been completed “with but few exceptions, those of
little importance, and such as are common on work of this kind.” He added:

The contractors are paid, except a small sum reserved from each, sufficient to
ensure the final completion next spring. The road is open, and used daily by
travelers.

He had let a second group of contracts covering nearly 11 miles. The contractors “have
made considerable progress, and are now at work, each with a considerable number of
hands, and there is every probability the contracts will be completed within the time
provided,” namely November 1813. His previous estimate that the first 21 miles would
cost $150,000 would prove valid “embracing every expense, probably a small surplus of
from three to five thousand dollars.”

As for the next 10 miles, Shriver advised Secretary Gallatin that the cost would be about
the same as on the previous mileage, except that “a small sum in addition may be
required, on account of several large bridges which will be wanting.” He continued:

If it be desirable that the work should progress with more expedition, ten miles or
more might be let the ensuing spring; it would be well, at all events, to contract
for four or five miles more on account of building a bridge across the Little
Youghiogany river, as it must be a considerable building, and, to lessen expense,
it would be necessary to take advantage of low-water, and the spring season, for
procuring sawed timber, as there is but one sawmill convenient, and that during
three-fourths of the year unemployed for want of water.

(Throughout the reports and debates, the spelling of the Youghiogheny River varied, and
is presented here as in the original.)

Regarding maintenance of the road, he added:

It is expected the Legislature of this State will pass a law, authorizing the
President to receive toll, for the purpose of repairing the road, and likewise
against abuses which are common on all roads of the kind, to prevent which laws
have been found necessary. [ASP, Doc. No. 339]



Because work on the road was still confined to Maryland, he was referring to the
Maryland General Assembly.

Secretary Gallatin wrote to Shriver on April 17, 1813, about locating the next segments
of the road:

The principal object in finally fixing the course of the road is its permanency and
durability without the necessity of perpetual and expensive repairs. To select,
therefore, the best ground which that mountainous country will afford, avoiding,
as far as practicable, cutting along the side of steep and long hills, always exposed
to be washed away, appears to be one of first importance. The other
considerations, subordinate to the selection of the best ground, but to be also
attended to, are, the expense of making the road, the shortness of the distance and
the accommodation (by intersecting lateral roads) of important settlements not on
the line of the road.

As an erroneous location would be an irreparable evil, it is better that the
contracts for the ensuing twenty miles should be delayed, than to make them
before you have had time to take a complete view of the ground. Examine it well
before you decide and make your first report. This is more important because it is
probable that I will be absent when that report is made, and that it will be
decisive, as the acting secretary, to whom the subject will be new and the
localities unknown, cannot have time to investigate it critically, and will probably
adopt it on your responsibility. If a decisive advantage should arise from an
alteration in the last sections already contracted for, and the contractors assent to
it, you may, in your report, propose such an alteration. You are authorized for the
purpose of facilitating your review of the road, without neglecting the duties of
general superintendence to employ John S. Shriver, or some other able assistant,
with a reasonable compensation. You have not stated what this should be, but it
is presumed that you will not, in that respect, exceed what is necessary for
obtaining the services of a well qualified person. You are authorized to draw for a
further sum of twenty thousand dollars; whenever this is nearly exhausted you
will apply for a new credit.

With respect to details, they are left at your discretion. You are sensible of the
great confidence placed in your abilities and integrity, and I am sure you will not
disappoint our expectations. [Reprinted in Searight]

Secretary Gallatin wrote to Shriver again just a few days later. The letter dated April 20,
2013, informed Shriver:

You are authorized to employ a surveyor to view the most proper road from
Brownsville to Washington in Pennsylvania, and thence to examine the routes to
Charlestown, Steubenville, mouth of Short Creek and Wheeling, and report a
correct statement of distance and ground on each. If the county road as now
established from Brownsville to Washington is not objectionable, it would be



eligible to prefer it to any other which might be substituted. The surveyor thus
employed will meet with every facility by applying to the gentlemen at
Washington who this alteration in the western road much at heart. [Reprinted in
Searight]

A year later, on December 31, 1813, Shriver’s annual report began:

The ten miles of the western road is finally completed. The banks and sideways
are dressed, and the whole of the accounts settled and paid.

His expectations for the second contract letting had not been achieved:

The second letting, eleven miles, has not been finished, as was expected and
provided for by contract the 1st of November last; four miles thereof are not used
by travelers, and require but little dressing to the sideways to be complete, four
more are nearly so, and it is confidently expected the whole will be finished next
summer.

He had let contracts for the next 18 miles, which would bring the road within 21 miles of
Uniontown. The contracts were to be completed by November 1, 1814, but little work
had been accomplished thus far:

Judging from the little progress made, it will not be finished within that time; but
as the contractors are making great exertions to procure laborers, and a number of
persons, from the evident utility of the work, have become anxious for its speedy
progress, and are giving their aid to procure hands, and the contractors having in
view to employ slaves, it is quite possible this letting may be completed within
time.

Part of the problem was the country had gone to war, again, with Great Britain in June of
1812. As Professor McCraw summarized, “Gallatin’s dream for internal improvements
depended on money that he thought would be ready at hand but instead went toward
national defense, particularly the War of 1812.”

Shriver reported, as in the past, on the maintenance problem:

Provisions for keeping the road in repair, and for the prevention of abuses to the
work, similar to that of other turnpikes, are every day becoming more necessary.
[ASP, Doc. No. 356]

On January 24, 1814, Senator Samuel Smith of Maryland reported on behalf of the
Senate committee that had received a report from the Secretary of the Treasury
containing a statement on the Cumberland Road. Senator Smith stated that Congress had
“appropriated in advance of the fund of two per cent., at different times, on the net
proceeds of the sales of land within the State of Ohio, the sum of $287,320.25, and have
paid, in part, the sum of $194,631.80.” At the time, the two-percent fund had raised



$107,004.48. “So that the amount of the advance, actually made by the Treasury is only
$87,627.32.”

As reflected in Shriver’s latest report, “the making of the road is progressing as fast as
could reasonably be expected; that the whole of the work contracted for is thirty-nine
miles, of which twenty-eight miles may be considered as nearly finished; that a stone
bridge of eighty feet span over the Little Youghiogany river is nearly completed”:

It also appears that the thirty-nine miles contracted for bring the road to the Big
Youghiogeny; from thence to where it will intersect the old road is eleven miles,
which your committee think ought to be completed.

The committee also reported on the status of the road that Maryland was building to
connect Baltimore with Cumberland:

The committee find that a turnpike road from Baltimore, extending sixty miles in
a direct line towards Cumberland, has been completed, and that the banks of
Maryland have, for valuable considerations, agreed to construct a turnpike road
from Conecogeague creek to Cumberland; so that there is a well founded
expectation that a turnpike road from Baltimore to Cumberland will be completed
before the road from thence to the Ohio can be finished.

(Maryland’s banks agreed to buy stock in the Cumberland Turnpike Company in
exchange for extension of their charters to 1835.)

The Senate report concluded:

From this view of the subject the committee are of opinion that the fund
appropriated for the making the said road [sic] is fully adequate to the object.

The effect of an appropriation, during the present session of Congress, for any
portion of this work, will be only to authorize the Treasury to make contracts
during the present year for carrying it on. Very little, if any money will be drawn
from the Treasury, except for completing contracts already made, until the year
1816.

The committee are of opinion that an appropriation ought to be made to enable the
Treasury to make contracts to carry the new road to where it will intersect the
road now traveled on, and sufficient for the constructing of a stone bridge over the
Big Youghiogeny, for which purpose they submit a bill. [ASP, Doc. No. 357]

Congress did not appropriate funds for the Cumberland Road in 1814,
On December 19, 1814, Shriver reported on his work to Secretary of the Treasury

Alexander J. Dallas. (Gallatin left office in February 1814 to participate in negotiations
to end the war.) Shriver reported that the four sections covered by the second letting of



11 miles were “now generally used by the traveller. The pavement is complete, except
from a half to three-fourths of a mile, and the side roads are much in the same state of
forwardness.” The contracts would have been “completed early this fall but for the very
uncommon rainy and wet summer we have had, which has impeded the progress of the
work very considerably.”

The third letting, comprising about 18 miles, was divided into several contracts:

On the two first, ninth, and tenth, containing about four and three quarter miles,
little progress is made. On the 11th, about one and three quarter miles, nearly the
whole of the levelling is done, and the greater part stoned. The twelfth, thirteenth,
and fourteenths sections, containing about five and three quarters miles, are in a
state of great forwardness, nearly the whole of the levelling done, and at least
two-thirds of the paving is completed. On the remaining three sections,
containing about six miles, but little is done.

With the country still in wartime conditions, he summarized:

Adding the whole of the work done together, it may be considered about twenty-
eight miles, and eleven yet to be made, which will complete the whole of the
work contracted for. The eleven miles are unequally divided between three
contractors; one of them, it is expected, will complete his work early next spring;
another, early in the fall, and the third may not complete his before late next
season. With a view to show that some of the contractors will be thrown idle, if
more work is not let early next season, | have been induced to be thus particular in
stating the situation of the work at present, and the probable state it will be in
early next summer.

The slowness of the contractors had caused another problem:

I had nearly completed a location from the end of the work contracted for, to
Uniontown, about twenty-one miles, and should have reported the work; but as
the contractors did not proceed with that speed | expected, I thought it prudent to
defer this report, and take time to re-examine the ground. As much time, pains,
and care is necessary in fixing on the best ground, and shortest distance through
this mountainous country, | will have the notes ready early next spring, when
more work can be let, if thought advisable; we shall cross the present traveled
road about eleven miles from the end of the present work. This distance would
give us another year’s work, or we might contract to the west foot of Laurel Hill,
about eighteen miles; the old road, and the location, will not be more than thirty to
forty perches apart at this point, and the ground quite level and firm between
them.

The work thus far put the road on the east bank of the Big Youghiogeny river, “which
must be bridged, and ought to be commenced as early next season as the weather and the
water will permit.” Shriver had delayed work on the bridge until he could “ascertain with



what success we should succeed in building the bridge of eighty feet span across the little
Youghiogeny river, which we have now so completed, that no doubt exists as to our
ability to build bridges of any size that may be thought necessary on this road.”

Peyton described the bridge across the little Youghiogeny River:

The first of the monumental stone bridges on the National Road was constructed
between 1814 and 1817. Built by the firm of Abraham Kerns and John Byson
under the supervision of Superintendent Shriver, it is known as the Little Crossing
Bridge spanning the Casselman (or Little Youghiogheny) River in Maryland. Its
arch cleared 80 feet and was the nation’s largest ever constructed up to that time;
the entire bridge measures over 300 feet long and 50 feet high. It still stands just
east of Grantsville.

Shriver estimated that the bridge across the Big Youghiogheny River would cost about
$40,000. A wood bridge, he indicated, would cost half that, “but, as it is probable all the
bridges to the Monongahela will be of stone, and permanently built, I would advise
building this bridge likewise of stone, unless it should be found that the necessary
materials cannot be had.”

With future appropriations in mind, Shriver suggested “calculating the road at about
$7,500 per mile for that done, and that yet to be made. This sum, it is expected, will
include every expense on an average, when nothing but common bridging is required.”

He added his customary closing:

No difficulty, as yet, presented itself requiring legislative aid, except for keeping
the road in repair, and to prevent abuses to the work by mischievous persons, and
for which immediate provision ought to be made. [ASP, Doc. No. 379]

Senator Smith, on behalf of his committee, reported to the Senate on January 24, 1815,
that expenditures to date totaled $306,500. Expenditures covered $292,500 for 39 miles
of road at $7,500 per mile, plus $40,000 for the 80-foot span across the Little
Youghiogheny River.

Thus far, Congress had “appropriated in advance of the fund of two per cent” a total of
$287,320.25, and had paid in part the sum of $194,631.80.” The two-percent fund had
thus far yielded $107,000.48. Thus, the Treasury Department had advanced $87,627.32
to be reimbursed as two-percent funds came in from the Land Office.

To build the road 11 miles beyond the Big Youghiogeny, where it would intersect the
road now traveled to the Ohio River, would cost $82,500, or $7,500 per mile. The report
indicated this goal “will be probably another year’s work.”

The report summarized the status of construction:



It appears that commissioners were appointed, and that the road has been laid out
by them agreeably to their instructions; and it also appears by a letter of

Mr. David Shriver, (the superintendent of the road) contained in the report of the
Secretary of the Treasury, that the making of the said road is progressing as fast as
could reasonably be expected; that the whole of the work contracted for is thirty-
nine miles, of which twenty-eight may be considered as nearly finished; that a
stone bridge of eighty feet span over the Little Youghiogeny river is nearly
completed

Senator Smith concluded the report:

From this view of the subject the committee are of opinion that the fund
appropriated for the making the said road is fully adequate to the object.

The effect of an appropriation during the present session of Congress, for any
portion of this work, will be only to authorize the Treasury to make contracts
during the present year for carrying it on. Very little, if any, money will be drawn
from the Treasury, except for completing the contracts already made, until the
year 1816.

The committee are of opinion that an appropriation ought to be made to enable the
Treasury to make contracts to carry the new road to where it will intersect the
road now travelled on, and sufficient for the constructing of a stone bridge over
the Big Youghiogeny; for which purpose they submit a bill. [ASP, Doc. 381]

On February 2, 1815 Secretary Dallas communicated a similar accounting, dated
January 26, 1815, to Representative John G. Jackson of Virginia, chairman of the
Committee on the Cumberland Road.

At the end of 1814, the balance of unexpended appropriations totaled $92,688.45.
Contracts awarded, to carry the road 39 miles from Cumberland to the Big Youghiogeny
River, would require all of the unexpended funds plus $20,000:

This deficiency of appropriation for the contracts already made, arises from the
sum of $22,679.75 having been carried to the surplus fund at the end of the year
1813, the expenditures prior to that time not having been as rapid as was
expected, and this sum having then remained appropriated and unexpended more
than two years. As the contracts now in a state of execution will, perhaps, be
completed in the course of the present year, an appropriation of the sum of twenty
thousand dollars will be necessary to enable the Treasury to make the payments
already stipulated.

Beyond that amount for existing contracts, whether new contracts may be approved in
2015 would depend on additional appropriations:



[1t] will rest with Congress to decide, by making a further appropriation or not,
whether the work shall be prosecuted or abandoned. If it shall be decided that the
work is to go on, the extent to which it is the intention of Congress to authorize it
now to be undertaken, or contracted for, will be determined by the amount of the
appropriation which shall be made.

Secretary Dallas estimated that the bridge across the Big Youghiogeny River would cost
$20,000 if built of wood, but to ensure durability, a stone bridge costing $40,000 would
be preferable. To extend the road 11 miles beyond the river to “a convenient resting
place” would require a further appropriation of $82,500. Carrying the road 7 miles
further, to the western foot of Laurel Hill, would require $52,500. A further
appropriation of $22,500 would provide for extension of the road 3 miles beyond Laurel
Hill to Uniontown.

The Secretary concluded his report by addressing one of Shriver’s regular concerns:

The “provisions necessary for keeping the road in repair, and to prevent abuses to
the work by mischievous persons,” are such as it is believed Congress are not
authorized to make. They can only proceed from the Legislatures of the States
through which the road passes; and consist of an authority for the erection of toll-
gates, and the collection of a toll sufficient to defray the expenses of repairs, and
the infliction of penalties upon persons who shall cut, break up, or otherwise
destroy or injure the road. That part of the road already completed is within the
State of Maryland. The attempts hitherto made to obtain the requisite provisions
upon these points from the Legislature of that State, have not succeeded; but they
will be repeated, with the hope of ultimately proving successful. [ASP, Doc.

No. 384]

On February 14, 1815, President Madison signed “An Act in addition to the act to
regulate the laying out and making a road from Cumberland, in the state of Maryland, to
the state of Ohio.” It appropriated $100,000 from the general Treasury for construction
of the road to Brownsville. The funds were to be repaid from the two-percent fund on
public land sales.

On December 30, 1816, Shriver reported to Secretary Dallas on construction progress as
well as the problems he had encountered. Contracts for 23 miles had been finished.
Another 8 miles of the road were “so near completion as to have admitted travellers upon
it for some time past.” About 4 and a half miles were “in a state of considerable
forwardness,” while work was “progressing” on another 3 and half miles. Mason work
on the road had been completed to the Big Youghiogheny River, with “the accounts
adjusted and paid.” Based on progress thus far, “I confidently believe the whole of the
turnpike east of the Big Youghiogeny river will be finished, if it be not sooner” within the
contracted time.

Work on the big bridge had begun:



[The contractors] have obtained a rock foundation for the west abutment, about
fifteen to eighteen feet below the surface of low water, and have raised the
abutment to the ordinary height of the water, in the river. This is the chief part of
what has been done, except providing materials for recommencing the ensuing
season.

As Shriver knew, completing a road does not mean work on the road is done:

The repairs made the past summer upon the first six sections (comprising about
sixteen miles) have cost $1,200. These repairs have rendered the road nearly as
perfect as when first made. Early next summer a considerable extent of road will
be received from the contractors, when the expenses of repairs will be much
increased, and when it appears to me essential that some regular plan be adopted,
as well with a view of keeping the road in perfect order, as to diminish the
probable expenditures by the timely application of a remedy.

He was seeking a legislative solution that would address a concern that later highway
officials would acknowledge from that day to the present, namely that the longer repairs
are delayed, the more they cost when finally made.

Early on, officials had decided to use the contract method of construction. Shriver used
his annual report to respond to criticism of the work:

If this great national undertaking does not progress with a rapidity equal to the
wishes of Government or the anxiety of individuals, the cause may be easily
traced to their primitive sources, without involving the crimination of any one.
The two most prominent of these I shall proceed to name — the inefficiency of the
existing mode of letting out contracts, and the very inadequate supply of hands.
To the last of these causes is mainly chargeable the tardy completion of that
which is now finished, and the incomplete state of some of those sections which
are of the old letting. A road thus made by contract may and must frequently get
into the hands of men without adequate means, but with every disposition to fulfil
their engagements; they are desirous of doing the work, underbid others, and
perhaps contract for what will be an eventual loss to them. The consequences are,
the retarding the work by the failure of the contractor; the hands lose their wages,
and are thus deterred from labor, and in a manner driven from the road. Then,
again, contractors, in order to obtain the work, are obliged to do it so low that they
cannot offer any advance of price to the laborers, be the demand for them ever so
pressing. Thus, men who prefer lighter labor, also prefer the labor of the farm;
consequently, the work drags on heavily, and the contractors fail to perform their
engagements in the specified time.

I am sensibly alive to the importance of a speedy completion of the road, but have
no hope of accomplishing this object under the present system of contracting. If
rapidity be desired by Government, a plan more likely to produce that effect, in
my estimation, would be to abandon the mode of separate contracts altogether,



and substitute day labor. In this way, rapidity of execution would be combined
with faithfulness in performance. All inducements to fraud or deception would be
done away; and, from my experience in very extensive repairs on other work,
more speed, and with considerable saving of time, and perhaps of money. The
effect of the organization of the whole number of laborers under one efficient
head, aided and assisted by the subalterns, may readily be conceived, by making
the comparison with a properly organized military force. By this organization, the
vigorous and salutary hand of public authority is immediately felt in the security
for the prompt payment of hands, and the certain and speedy means of supplying
any want of labor by increasing the per diem. An increase of twenty-five cents
per day, or at most fifty cents, I suppose would produce as many men as we could
employ. This price, and the security of the Government for its payment, would
give us a choice of all the spare labor of the adjacent country. These are mere
suggestions of my own, submitted for your consideration, if the idea is properly
embraced by my expression, and you approve of the alteration.

Shriver estimated that the next letting, likely in early spring 1816, covering about
13 miles would take the road to Uniontown. He estimated $90,000 would be sufficient to
complete the additional mileage.

He closed with the usual complaint and a look to the future:

Frequent abuses take place upon the road, such as throwing down the walls,
digging down the banks, felling trees, dragging — along it, locking of wagon
wheels, placing fences within the sixty-six feet, and many other improper acts are
done; to prevent which some means ought to be speedily provided.

Should it be deemed advisable to make the location near the Ohio, the wish of
Congress ought to be expressed. If the road is to be extended before the river

Ohio, the ground on the other side ought to be viewed, and the bearing known,
before the location on this side is made.

President Madison transmitted Secretary Dallas’s report, including Shriver’s report, to
Congress on March 12, 1816. Secretary Dallas’s letter, dated March 1, 1816, stated:

The Secretary stated that he had “submitted to the President propositions for accelerating
the completion of this great national work,” but did not indicate what the ideas were. He
indicated that through the Act of February 14, 1815, Congress had appropriated a
cumulative total of $410,000 for the work. Expenditures through February 27, 1816,
totaled $285,786.60, leaving an unexpended balance of appropriated funds of
$101,533.65. He estimated the cost of completing the road to Wheeling to be $300,000.
[ASP, Doc. No. 403]



The Limits of Constitutional Authority

Representative Jackson communicated a report to the House of Representatives on
March 23, 1816, following up on Secretary Dallas’s letter and Shriver’s report.

After summarizing Shriver’s expectations of cost, Representative Jackson continued:

It also appears, by the letter of the superintendent of the road to the Secretary of
the Treasury, that frequent abuses are committed on the road, such as throwing
down the walls, digging away the banks, &c.; and he suggests that measures
ought to be promptly adopted to prevent and to punish these outrages.

In short, freight wagons ripped up the shoulders by descending the steep hills with wheels
locked while local inhabitants fenced parts of the right-of-way adjacent to their property,
dug into the banks, disturbed the surface by dragging logs over the road, and stole broken
stone from the roadbed for their own use.

His committee considered two points of inquiry, namely, “the necessity of protecting the
work already completed against lawless violence; and, secondly, the propriety of making
an ample appropriation for advancing its progress to completion, in order the benefits it
promises may soon be realized.”

He did not have to point out that the recent war made the necessity of easy connection
with the western territories and States even more important. England had never lived up
to its peace treaty commitment after the Revolutionary War to cease agitation in the
western communities. Although the War of 1812 resulted mainly from England’s capture
of American ships and impressment of its sailors, a successful conclusion of the war
provided the impetus for building stronger links with the western communities that were
pulled to trade with Canada in the north, and Spain in the south. Those ties would have
to be strengthened by more and better links between the Atlantic and Western States.

Secretary Dallas, in his 1816 letter, had questioned whether Congress had the authority
under the Constitution to pass laws to punish offenders. Representative Jackson’s report
stated, “the committee do not perceive any defect of jurisdiction”:

Without controverting the opinion that the constitution does not, in virtue of any
grant of power conferred by that instrument, authorize Congress to open roads
and canals in any State, it seems to be admitted by all that, if a compact be made
with a State, for which the nation receives an equivalent, as in this case, whereby
it is agreed that a road shall be opened by the Government of the Union, and the
States through which the road passes grant the right to make it, the performance
of such compact is not in contravention of that construction, as it is believed that
the exercise of such power has, in no instance, been doubted, notwithstanding the
repeated acts of legislation for a period of thirteen years. The permission of the
States having been given, it follows, as a necessary consequence, that all the
powers obviously necessary and proper to carry the grant into complete effect,



and preserve it inviolable, have been conferred also. A different construction
would render the consent a nullity, and exempt from punishment as well the
individuals who resisted the execution of the work, as those that afterwards
destroyed it.

The “necessary and proper” phrase, cited by Representative Jackson, was part of the final
section of Article I, Section 8, outlining the enumerated powers:

To make all laws which shall be necessary and proper for carrying into execution
the enumerated powers, and all powers vested by this Constitution in the
government of the United States, or in any department or officer thereof.

This “necessary and proper” phrase had troubled some participants in the State
ratification conventions who thought it could be a license for congressional overreach. In
Federalist Paper No. 33, Alexander Hamilton acknowledged the concerns about the
phrase and another, indicating that the laws and treaties made under the authority of the
Constitution “shall be the supreme law of the land”:

These two clauses have been the source of much virulent invective and petulant
declamation against the proposed Constitution. They have been held up to the
people in all the exaggerated colors of misrepresentation as the pernicious engines
by which their local governments were to be destroyed and their liberties
exterminated; as the hideous monster whose devouring jaws would spare neither
sex nor age, nor high nor low, not sacred not profane; and yet, strange as it may
appear, after all this clamor, to those who may not have happened to contemplate
them in the same light, it may be affirmed with perfect confidence that the
constitutional operation of the intended government would be precisely the same
if these clauses were entirely obliterated as if they were repeated in every article.

The phrase, he continued, qualified legislative power, which was “but a power of making
laws.” The legislature, therefore, was given the power to “pass all laws necessary and
proper to carry it into effect.” It was, perhaps, a “tautology or redundancy” that was
included “for greater caution, and to guard against all cavilling refinements in those who
might hereafter feel a disposition to curtail and evade the legitimate authorities of the
Union.” He added that “the wisdom of the precaution is evident from the cry which had
been raised against it.”

Given the phrase, Representative Jackson concluded, the general government had a right
to punish offenders “without the passage of any law, by indictment or information in the
courts of the United States, or by enacting statutory provisions fixing the penalties.”
While asserting the authority, he acknowledged that the distances involved and the
absence of Federal courts in the vicinity argued against passage of any law on the subject.

As for cost, Representative Jackson reported that the two-percent fund intended to pay for
the road “is growing more productive every year, and will be eventually adequate to
defray the expenses of completing the road.”



The committee did not feel a need to elaborate on “the moral, political, and physical
advantages of this road to the nation,” which Congress had in mind when it authorized its
construction, but reported:

If Congress persevere with becoming spirit in this great public work, we shall
soon see one of the best roads in the world over the chains of mountains which
separate the western from the Atlantic waters, and which, but a few years since,
were supposed to present insurmountable obstacles to a safe and easy intercourse.

The committee had been pleased to learn that Maryland was making good progress on its
road from Baltimore west to Cumberland, and “in all probability it will be completed
before the national road from that point to the Ohio is.”

As for the Cumberland Road, “it is alike a source of surprise and regret to the committee
that the work has been suffered, with the ample means possessed by the Government, to
linger for a period of more than nine years”:

A vigorous prosecution of it now can alone, in any degree, repair the past neglect;
and, in the estimation of the committee, no subject is more deserving the favor of
Congress. They are aware of the opinion entertained by some that the western
country already holds out sufficient lures to the inhabitants of the Atlantic States
to migrate thither, and that it is impolitic to contribute to their increase, which will
be the effect, as is supposed, of giving facilities to such removal. The error of this
reasoning is proved by the infallible test of experience applied to the past and
present population of the States and Territories west of the mountains. The
emigrant removes with intention to reside for life in his new habitation; and, when
he determines upon such removal, he bestows but little attention upon the inquiry
whether the road on which he has to travel is a very good one, or in the condition
of the principal State roads now used. This policy, therefore, although it cannot
prevent him from going to the West, may, and, if persisted in, soon will,
materially affect his future connexions with the Eastern country in all the
ramifications of a mutually profitable trade and intercourse. The natural
advantages of a water over a land communication for the purposes of transporting
all articles of merchandise will not be denied by any; and trade will always seek
that channel which affords it the fairest prospects of realizing its legitimate
profits.

A “fair competition” between land and water communications could “prevent the
monopoly of either.” The use of steamboats on the Mississippi and Ohio Rivers was
“now in its infancy; its success is no longer doubtful, and it is increasing with a rapidity
correspondent to that success.” The report cited an example:

During the last years the sugar and cotton of Louisiana were brought up by the
water to Pittsburg, and, in consequence of the extraordinary demand, were
transported thence in wagons to the Atlantic cities, and sold at prices affording a
profit to the owner.



As steamship traffic grew, the western States and territories will no longer look to
imported goods from the Atlantic coast’s commercial centers, such as Baltimore, New
York, and Philadelphia but to New Orleans “unless the roads across the mountains be
much improved.” The Atlantic coast cities will be diminished unless “the portage
between them can be diminished to an inconsiderable distance, and roads passing over
the entire route will present an option to the merchants as to the mode of transportation.”

He emphasized the need for this link:

Their connexions have been formed for a considerable period. These have
begotten confidence and a mutuality of interests which bind the parties to a future
intercourse, and which will not be changed unless for a positive and unequivocal
benefit.

But the advantages of an intimate commercial connexion, though addressed to the
interest of the parties, are not the most important. Good roads have an influence
over physical impossibilities. By diminishing the natural impediments, they bring
places and their inhabitants nearer to each other. They increase the value of lands
and the fruits of the earth in remote situations, and, by enlarging the sphere of
supply, prevent those sudden fluctuations of price alike prejudicial to the grower
and consumer. They promote a free intercourse among the citizens of remote
places, by which unfounded prejudices and animosities are dissipated, local and
sectional feelings are destroyed, and a nationality of character, so desirable to be
encouraged, is universally inculcated.

The road which is the subject of the particular inquiry of the committee has
additional recommendations. It leads as far as Washington, Pennsylvania, in a
direct line from the seat of Government to the important frontier of the United
States on the Upper Lakes; and if, as the committee suppose, it be the true policy
of the nation to have a direct military communication for the entire distance, a
road can be extended from Washington, and, passing as it will through a large
extent of public lands, inducements will be held out to the Western settlers to
purchase them, and by a rapid increase of the population, the necessity of keeping
up a considerable military force in that quarter will be diminished, if not entirely
superseded.

The committee concluded by recommending that Congress appropriate $300,000, the
amount Secretary Dallas had indicated would allow for completion of the road. [ASP,
Doc. 406]

On April 1, with the House considering appropriations for government operation,
Representative Jackson moved to insert the clause appropriating $300,000 for the
Cumberland Road:



For making the road from Cumberland, in the state of Maryland, to the state of
Ohio, three hundred thousand dollars, to be repaid out of the fund reserved for
laying out and making roads to the state of Ohio . . ..

As the Annals explained, Representative William Gaston of North Carolina objected to
the clause because “it was improper to introduce into an ordinary bill an appropriation for
an object which had not been authorized by a previous act.” In short, the Committee of
Ways and Means required a separate law authorizing funds before the funds could be
appropriated. Representative Gaston cited the committee’s recent action on
appropriations to protect the lighthouse at Little Gull Island off Long Island Sound at
New London, Connecticut, from the encroachments of the sea. Despite knowing the
importance of the lighthouse, the committee had insisted on an authorization initiated by
the Committee of Commerce and Manufactures. “Mr. G. said the checks upon the
disbursement of the Government were already few enough, and they ought not to be
further diminished by this House.”

Representatives Jackson, Speaker of the House Henry Clay (Kentucky), John Randolph
(Virginia), Samuel Smith (Maryland), Robert Wright (Maryland), and Richard H.
Goldsborough (Maryland) supported the motion to add the funds. *“The three gentlemen
first named being particularly zealous in its support.” They argued that the appropriation
was of interest to the western States “and more important to the people of every section
of the country than any other item in the bill, if the Union of the States was to be, as all
expected it to be, the means of public happiness, prosperity, and safety”:

That the appropriation was required from a fund already set apart for the work by
solemn compact; that if this House could be called on to appropriate money to
carry into effect a convention with a foreign Government, it could surely make an
appropriation to execute a contract with the States, a double compact, too, it being
between the General Government, and the States of Ohio, Pennsylvania, and
Virginia, as they were all parties to it; that the appropriation was, furthermore,
sanctioned by former laws directing the work to be prosecuted, and that nothing
was wanting to fulfil the law but the present appropriation of money, for which
there were several precedents; that the single State of Maryland had undertaken to
complete, in five years, a road from Baltimore to the point at which the
Cumberland road commenced, and that it would be derogatory to the character of
the General Government to be outdone by a small State in a work of so much
public utility and political consequence; a work authorized by repeated laws, and
wanting an appropriation only from the fund already solemnly pledged to it, to
carry it on rapidly, &c.

Those whose personal knowledge enabled them “to speak on the point” reported that the
road thus far completed from Cumberland to Ohio *“was the most excellent road which
had ever been made in America.” Speaker Clay, who had used the road many times on
his trips between Kentucky and Washington, added “that he had seen many turnpikes, as
well in Europe as in this country, but had never travelled on so fine a road as the thirty
miles of the Cumberland turnpike which were finished.”



These arguments worked as the Jackson motion “was finally agreed to, and the
appropriation inserted.” On April 16, 1816, President Madison signed “An Act making
appropriations for the support of government for the year one thousand eight hundred and
sixteen.”

(A separate act, signed on April 27, appropriated $30,000 to protect Little Gull Island.)
Reports on Roads and Canals

President Madison’s eighth annual message on December 3, 1816, cited several “objects
worthy of the American nation” for consideration by Congress, some of which he had
recommended in earlier messages. One of them was:

And | particularly invite again their attention to the expediency of exercising their
existing powers, and, where necessary, of resorting to the prescribed mode of
enlarging them, in order to effectuate a comprehensive system of roads and
canals, such as will have the effect of drawing more closely together every part of
our country by promoting intercourse and improvements and by increasing the
share of every part in the common stock of national prosperity.

By “the prescribed mode” of expanding congressional power, President Madison was
referring to a constitutional amendment.

As usual, topics included in President Madison’s annual message to Congress were
distributed to special committees for consideration.

On February 8, 1817, Representative Thomas Wilson of Pennsylvania reported to his
colleagues regarding the President’s reference to roads and canals. Based on past
congressional dialogue and action, “the facility of commercial and personal intercourse
throughout the whole extent of the United States and its Territories is viewed by the
committee . . . as an essential ingredient in the general economy of the nation, as well in
relation to the pursuits of peace as to those of war, and also the perpetuation and integrity
of the Republican Union.” The interior waters of the United States “furnish the ample
and the only effectual means of such facility.” Although these waters were “essentially
requisite and extensively useful in their original state, their usefulness would be
indefinitely increased by improving and uniting their channels.”

Representative Wilson said that former Secretary Gallatin’s 1808 report on roads and
canals confirmed the value of the country’s 10,000 miles of inland navigation, but added
that the report “embraced all the outlines, together with much detail, of a general system
of national improvement”:

The sum of $20,000,000 was deemed sufficient to effect the works necessary to
confer on the people of every section of the United States all the advantages of
good roads and canals of which the country is susceptible. The annual application
of $2,000,000 would effect this great object in ten years, and which (it was added)



could be conveniently supplied from the existing revenues of the United States,
leaving a sufficient surplus, in addition to the sum required for the permanent
peace establishment and national debt, in the same period of ten years, to arm
every man in the United States, to erect as many fortifications and batteries as
could be manned, and, if thought eligible, to build a navy.

Representative Wilson pointed out that the Gallatin report attracted much attention at the
time and probably would have been executed “long before this time had not extraordinary
difficulties in our foreign relations, and consequent war with Great Britain, intervened.”
Since the war, the focus of government had necessarily shifted to other objects, including
an economic downturn. “But these causes of suspension having now ceased, it may
reasonably be expected again to attract a due share of the public attention.”

He cited several canal projects, including plans for the Erie Canal, as examples of how
the States appreciated the value of internal improvements:

There are equal or still stronger reasons to believe that individual and local
enterprise would, with alacrity, share equally at least with the United States in
improving the navigation of such correspondent Atlantic and western rivers as are
best adapted for a connexion by portage roads across the mountains, in the
construction of such roads, and of such other great leading road or roads as shall
be established or approved by the National Government. The great progress
already made without the aid of this Government in the construction and
extension of permanent roads, as well as in Virginia and Maryland as in
Pennsylvania, New Jersey, New York, and all the more eastern States, is
conclusive evidence of a disposition in most or all of the States to promote these
objects.

He cited several examples:

In the State of New York, a great turnpike road has been for some time completed almost
to Lake Erie, and, in Pennsylvania, the Herculean task of extending a turnpike road of the
best construction the whole way from Philadelphia to Pittsburg has been boldly
undertaken, and is in a rapid progress of execution. In both these States a great variety of
other turnpikes have been long in great perfection, and new ones are annually added. The
latter State has, moreover, a great number of bridges, probably among the largest in the
world, and founded in solid masonry; and it has also made provision by law for the
liberal encouragement of a great work in its neighboring States of Maryland and
Delaware.

Professor Joseph Austin Durrenberger described the New York project:

The greatest extent of road in a continuous route, already finished, was from the
Massachusetts line, near Lebanon Springs, through Albany, Schenectady and
Utica to Canandaigua, a distance of 234 miles. From the last named place the
road was being continued by the Ontario and Genesee Company to Black Rock,



near Buffalo, on Lake Erie. When this section of the road was completed, soon
after the War of 1812, the state was intersected from east to west by a line of
turnpike roads 324 miles in length. [Durrenberger, J. A., Turnpikes: A Study of
the Toll Road Movement in the Middle Atlantic States and Maryland, Published
by the Author, 1931]

With these examples in mind, he observed how quickly times were changing:

Some twenty years ago there was not a turnpike road in the United States. The
one between Philadelphia and Lancaster was then called a theory: there are now
in the United States some thousand miles of such road; they have become
familiar, and we experience little surprise that individuals, in a single State,
undertake fearlessly to extend them over the greatest mountains on the continent

Is it not remarkable that, in our present advanced state of civilization and science,
man is still little inclined to profit by his reason and intelligence, but disposed
always to await the mandate of necessity? Why should an improved inland
navigation be any more a theory than a turnpike road, or the building of a house?
Merely because we are more familiar with the latter than with the former.

In Europe, canals were as common as ships, a house, or a turnpike. “They will soon
become familiar to us, as turnpike roads have become, if we can only be prevailed upon
to attempt them in earnest.”

Representative Wilson listed some of the needs, including canals within States and to link
the Atlantic to the western and southern rivers. Where canals were not practical, turnpike
roads were needed to link the waters as well as a “great turnpike or permanent road from
north to south, in the general direction of the seacoast and main post routes.” Projects of
lesser scale also were needed to link military and naval posts and stations in New York
and the northern frontiers of Pennsylvania, Ohio, and Michigan Territory, as well as from
Detroit to St. Louis, and from there to New Orleans.

What was needed to accomplish these projects was a “permanent provision for
ascertaining with accuracy the particular route, points, and situations for the best location
of the proposed improvements” and funds for their construction. In the committee’s
view, “When any object is purely national, and an expenditure upon it required by the
public interest, this would constitute a fit subject for the direction and exclusive
application of moneys from the national funds.” Such objects were “very rare; so
interwoven are the common with the local interests, that the former can hardly be
consulted anywhere in relation to internal intercourse without affecting the latter in
degrees varying according to circumstances.”

The best way to fund the national projects was to set aside a fund “to be invested for
accumulation until actually required for its object” as well as “the subscription on
account of the United States for portions of the stock of companies incorporated, or



which may be incorporated, under State authorities, for constructing such roads and
canals, of for effecting such improvements in navigable waters, as shall, upon inspection
under the authority of the United States, be approved by the Congress, to be paid out of
such fund.”

Among other advantages, investment in State-chartered companies would remove
constitutional doubts because “it would narrow the whole constitutional question to the
single one on which no doubts are known to exist, simply whether the National
Government may invest the public money in permanent stocks; and it removes all
intricacy and difficulty on the subject or repairs, toll-gates, the collection of tolls, and
punishing depredations on the works.”

Based on the committee’s deliberations, he submitted a resolution for consideration:

Resolved, That the President of the United State be requested to take measures for
ascertaining as far as practicable, and report to this House at the next and every
subsequent session of Congress, such roads, canals, and improvements in
watercourses as are required in a general system of inland navigation and
intercourse throughout the extent of the United States and the Territories thereof,
best adapted to facilitate the intercourse necessary for personal, commercial, and
military purposes. [ASP, Doc. 427]

On February 14, 1817, the Senate considered the committee’s report. Senator Abner
Lacock of Pennsylvania, a member of the special committee, reported that “little remains
to be added” to the information demonstrating “the general utility and national
importance of roads and canals”:

The committee, however, would observe, in addition, that the present period
appears to them peculiarly propitious, and strongly invites to the commencement
and prosecution of such a system of public improvement.

With peace at hand and with people willing to make sacrifices for the public good,
especially when their contributions “promote their own interest,” the lessons of the late
war should not be forgotten:

Much of the money expended in the necessary defence of the seaboard, as well as
the lives of many valuable citizens, would have been saved to the nation, had a
good inland water communication been made on our Atlantic frontier. The
transportation of our armies, with all the munitions of war, to the most vulnerable
points, would have been facilitated, and the advantages of the enemy, arising from
the celerity of his movements by water, greatly diminished.

The people were spread out over “an extensive territory” and, in some cases, have
“discordant views” on national sovereignty. Under these circumstances there “arises the
imperious necessity in a Government thus constituted of tying together the whole
community by the strongest ligatures”:



This your committee believe can be best effected by the construction of roads and
canals; by these means, commercial and social intercourse will be made easy;
industry in all its branches encouraged, by the increased rewards bestowed on
every exertion; the love of country will be awakened, and a laudable spirit of
national pride substituted in place of sectional jealousies; a community of interest
and feeling will produce mutual confidence and affection; thus, being one people,
the national can have but one object in view — the continuance and preservation of
a Government founded in equity and justice, administered for the advantage of all,
and calculated, in the calm of peace, to call forth talents and industry for the
acquisition of property, and in war the surest guarantee for its security and
protection.

With that background, the committee described “a general outline of such public works”:

On the subject of national roads, the first that presents itself, and of primary
importance, is a turnpike from Maine to Louisiana, passing through the Seat of
the National Government and the principal cities and towns on this route;
secondly, roads to connect the highest navigable points on the Atlantic rivers with
such points on the corresponding streams that fall into the northern and western
lakes, and the Mississippi river and its branches; and, lastly, such military or other
roads as may serve to connect the scattered settlements in our States or Territories
with the most compact population of the interior, and thereby secure the frontier
settlements, in a great measure, from hostile annoyance, and embrace the value of
the public lands, by inducing a more dense population.

The report also described four needed canal and river improvement projects to
accomplish the unifying effect of internal improvements:

1.

2.

An inland or shore navigation from the harbor of Boston to the river St. Mary’s,

in Georgia. To connect these points, it is ascertained that not more than one
hundred miles will need the aid of canals, and, from an estimate made by

Mr. Gallatin, when Secretary of the Treasury, will incur an expense little
exceeding $3,000,000 — less, it is believed, than $200 per mile, taking the whole
distance of this water communication.

A canal from the Hudson or North river to Lake Erie, and from that lake to some
of the many navigable waters of the Ohio river which approach within a few miles
of its margin, or intermix with its navigable waters.

The improvement of the navigation of the Ohio river, more particularly the falls at
Louisville.

The improvement of the several Atlantic rivers, and the corresponding streams
that empty into the Mississippi and Ohio rivers. [ASP, Doc. 429]



Part 3: The National Bank and Internal Improvements

The First National Bank

The meaning of the words of the Constitution was a subject of debate and interpretation
from the earliest days, even during the State ratification conventions in 1787 and 1788.
Those who favored a strong general government and those who favored States’ rights
sought to impose their viewpoint in those words.

As discussed earlier, this divide was illustrated during President George Washington’s
first term in 1789 by the bitterly opposing views of Secretary of the Treasury Alexander
Hamilton — an advocate for a strong general government who had participated in the 1787
Constitutional Convention — and Secretary of State Thomas Jefferson — an advocate for
States’ rights who had been out of the country as Minister to France during the
convention. Although many founders hoped that under the Constitution, political parties
could be avoided, the stark differences between Hamilton and Jefferson constituted the
foundation of political parties that would soon form —and remain in place, under
different names and origins, through the country’s history.

This longstanding split in interpreting the Constitution took on renewed importance with
establishment of the Second National Bank of the United States. The idea of a national
bank challenged the tenuous balance of constitutional jurisdiction between the general
government and the States.

Secretary of the Treasury Hamilton had proposed the First National Bank as a repository
of the government’s revenue and a moderating influence on the fluctuating economy.
John Steele Gordon, in his economic history, explained:

Hamilton expected a central bank to carry out three functions. First, it would act
as a depository for government funds and facilitate the transfer of them from one
part of the country to another. This was a major consideration in the primitive
conditions of the young United States. Second, it would be a source of loans to
the federal government and to other banks. And third, it would regulate the
money supply by disciplining state-chartered banks . . . .

The bill passed Congress with little trouble, both houses splitting along section
lines. Only one congressman from states north of Maryland voted against it, and
only three congressmen from states south of Maryland voted for it.

James Madison, who served in the U.S. House of Representatives at the time, was
convinced that the National Bank was not only a bad idea, but unconstitutional. He
explained his reasoning in a House speech on February 2, 1791. Weighing the pluses and
minuses, Madison thought the bank “did not make so good a bargain for the public as
was due its interests.”



Much of his speech involved constitutional issues. He informed his colleagues that
during the Constitutional Convention, *“a power to grant charters of incorporation had
been proposed in the General Convention and rejected.” After demonstrating that none
of the enumerated powers expressly allowed Congress to approve such a corporation, he
turned to the “necessary and proper” phrase:

Whatever meaning this clause may have, none can be admitted, that would give
an unlimited discretion to Congress. Its meaning must, according to the natural
and obvious force of the terms and the context, be limited to means necessary to
the end, and incident to the nature of the specified powers.

The clause is in fact merely declaratory of what would have resulted by
unavoidable implication, as the appropriate, and, as it were, technical means of
executing those powers. In this sense it has been explained by the friends of the
Constitution, and ratified by the State Conventions.

(As Professor Allen D. Boyer observed in 1986, “At the time of the Constitutional
Convention, corporations represented a small but expanding fraction of the nation’s
economy. The quasi-public nature of the great majority of these corporations — bridge,
road, canal, navigation, banking, insurance, and utility companies — was readily
apparent.” They were seen as “quasi-governmental, quasi-sovereign entities” that carried
sovereign charters, such as the Bank of England and the Hudson’s Bay Company.” The
delegates appeared to fear concentrations of economic power that could lead to
government-sponsored monopolies. The delegates, thinking of such entities, feared
“reducing the States to mere corporations.” [Boyer, Allen D., “Federalism and
Corporation Law: Drawing the Line in State Takeover Regulation,” Ohio State Law
Journal, Vol. 47, No. 4, 1986])

Representative Madison cited the power the Constitution granted to make treaties as an
example. If the power had not been expressly stated, “the defect could only have been
lamented, or supplied by an amendment of the Constitution.” It would not have met the
necessary and proper test. In the same way, the proposed bank was not necessary to the
general government; “at most it could be but convenient.” Similarly, the Constitutional
Convention had not included a bill of rights because it was presumed that rights not
assigned to Congress were retained by the States or the people:

The explanations in the State Conventions all turned on the same fundamental
principle, and on the principle that the terms necessary and proper gave no
additional powers to those enumerated.

He concluded that “the power exercised by the bill was condemned by the silence of the
Constitution” as well as the rules of interpretation. He hoped that the power “would
receive its final condemnation by the vote of this House.



Author Ron Chernow, in his biography of Hamilton, put these views in the context of
Madison’s longstanding political disputes with Secretary Hamilton over the meaning of
the Constitution:

While writing The Federalist, Madison had subscribed to an elastic interpretation
of the charter. Now, speaking on the House floor, he made a dramatic turnabout,
denying that the Constitution granted the federal government powers not
specifically enumerated there: “Reviewing the Constitution . . . it was not
possible to discover in it the power to incorporate a bank.” Hamilton turned to
article 1, section 8, the catchall clause giving Congress the right to pass any
legislation deemed “necessary and proper” to exercise its listed powers. Madison
accused him of exploiting that power and “levelling all the barriers which limit
the powers of the general government and protect those of the state governments.
Afraid that the agile Hamilton would dream up limitless activities and then
rationalize them as “necessary and proper,” Madison re-created himself as a strict
constructionist of the Constitution.

For Madison, Hamilton was becoming the official voice of monied aristocrats
who were grabbing the reins of federal power. He felt betrayed by his old friend.
But it was Madison who had deviated from their former reading of the
Constitution. To embarrass Madison, Elias Boudinot [of New Jersey] read aloud
in Congress some passages about the “necessary and proper” clause from
Federalist number 44, notably the following: “No axiom is more clearly
established in law or in reason than wherever the end is required, the means are
authorized; wherever a general power to do a thing is given, every particular
power for doing it is included.” Hamilton probably tipped off his old friend that
Madison had written these incriminating words.

Despite Madison’s arguments, the House passed the bill, 39 to 20, “giving Hamilton a
particularly sweet triumph”:

For a fleeting moment, his mastery of the government seemed complete, but the
victory raised troublesome questions. Almost all congressmen from north of the
Potomac had stood four-square behind him, while their southern counterparts had
almost all opposed him. As philosophical views increasingly dovetailed with
geographic interests, one could begin to glimpse the contours of two parties
taking shape. Individual issues were coalescing into clusters, with the same
people lining up each time on opposite sides. In his Life of Washington, Chief
Justice John Marshall traced the genesis of American political parties to the
rancorous dispute over the Bank of the United States. That debate, he said, led
“to the complete organization of those distinct and visible parties which in their
long and dubious conflict for power have . . . shaken the United States to their
center.”

Earlier, on January 20, 1791, the bill had “virtually breezed through the Senate.”
[Chernow, Ron, Alexander Hamilton, The Penguin Press, 2004]



Now, with the bill awaiting presidential action, President Washington was concerned that
his friend and close advisor, Madison, opposed the measure that Treasury Secretary
Hamilton had originated. Author Fergus M. Bordewich, in his history of the first
Congress, discussed the pressure on the President:

The pressure on Washington was immense. He was well aware of the deep
suspicion of consolidated federal power that had been voiced both inside and
outside Congress. But his personal views were more in tune with those of
Hamilton and the northern Federalists than they were with his fellow Virginians
. ... However, he shared Madison’s worry that the bank would hobble, if not
prevent, the removal of the national capital [from Philadelphia] to the Potomac.
Vetoing the bill might save the Potomac. But if his veto was overriden by
Congress, would it permanently weaken the executive authority of the
presidency? Did he even have the right to nullify a bill that had been passed by
both house of Congress with large majorities? But if it was indeed
unconstitutional, wasn’t it his duty to do so. He had little time to ponder such
questions. If he did not exercise his veto within ten days, the bank bill would
automatically become law.

As Bordewich observed, the site Washington had selected for the national capital was a
consideration in calculating the results of a veto. He had selected a site on the Potomac
River further south than Congress had anticipated when it passed the Residence Act of
1790. In a letter to Congress on January 24, 1791, he said he would need legislation
allowing the site to encompass the city of Alexandria, Virginia (and land that he and his
family owned). He also needed Congress to appropriate funds for building the new city.
With some Members of Congress already upset with the President about his choice, he
was concerned about further antagonizing them in a way that might jeopardize the
necessary additional legislation.

Bordewich pointed out that the Supreme Court might be relied on in later years to judge
the constitutionality of congressional actions, but the court had not yet assumed that role
when Congress passed the bill.

Washington had other concerns about his decision on the legislation:

Tensions grew over the prospect of a legislative attempt to override the
anticipated presidential veto. Rumors spread that if the bank was vetoed,
Hamilton would resign, and the price of national securities would collapse.
[Bordewich, Fergus M., The First Congress: How James Madison, George
Washington, and a Group of Extraordinary Men Invented the Government, Simon
and Schuster, 2016]

The President asked Attorney General Edmund Randolph for his views. Randolph
replied on February 12, 1791, that the bill fell outside the powers of Congress. Congress
may not, he wrote, exercise any authority not in the text. Beyond the text, Congress



cannot base its authority on the needs of the Nation or reasoning about the nature of the
government:

While, on the one hand, it ought not to be denied that the federal government
superintends the general welfare of the states, it ought not to be forgotten, on the
other, that it superintends it according to the dictates of the Constitution.

While some interpretation was inevitable (“the details must be fixed by reasoning”),
Randolph thought the bank was too remote from the enumerated powers to be justifiable.
If the interpretation applied by the bank’s supporters were adopted, the text of Article |
would no longer limit the power of the general government in any way. “A similar
construction on every specified federal power, will stretch . . . into the whole circle of
state legislation.”

Having dismissed the enumerated powers as the basis for authorizing a bank, Randolph
addressed “whether it be sanctified by the power to make all laws which shall be
necessary and proper for carrying into execution the powers vested by the Constitution.”
He defined “necessary” as being “incidental, or in other words, may be denominated the
natural means of executing a power”:

The phrase, “and proper,” if it has any meaning, does not enlarge the powers of
Congress, but rather restricts them. For no power is to be assumed under the
general clause, but such as is not only necessary but proper, or perhaps expedient
also. But as the friends to the bill ought not to claim any advantage from this
clause, so ought not the enemies to it, to quote the clause as having a restrictive
effect: both ought to consider it as among the surplusage which as often proceeds
from inattention as caution.

However, let it be propounded as an eternal question to those who build new
power on this clause, whether the latitude of construction which they arrogate will
not terminate in an unlimited power in Congress.

In sum, based on review of every aspect for considering the legislation, Attorney General
Randolph was “bound to declare his opinion to be against its constitutionality.”
[Dellinger, Walter and Powell, H. Jefferson, “The Constitutionality of the Bank Bill: The
Attorney General’s First Constitutional Law Opinion,” Duke Law Review, vol. 44, no. 1,
October 1994]

In a letter on February 15, 1791, Secretary of State Jefferson also warned President
Washington that the bill was unconstitutional. In enumerating the authority of Congress,
the Constitution clearly did not state that Congress has the authority to incorporate a
bank. He briefly went through the enumerated powers that bank supporters cited, but
dismissed them. “To take a single step beyond the boundaries thus specially drawn
around the powers of Congress, is to take possession of a boundless field of power, no
longer susceptible of any definition.” For him, the foundation of the Constitution was to
be found in the 10" Amendment, reserving as it did all power “not delegated to the



United States, by the Constitution, nor prohibited by it, was left to the States or to the
people.

The issue came down to the general phrases. He dismissed the phrase “to lay taxes for
the purpose of providing for the general welfare.” The power, here, was to “lay taxes,”
with “for the general welfare” being a limitation that taxes must be for that purpose.
General welfare was not itself a power to be exercised broadly outside the tax purpose.
Congress was “not to do anything they please to provide for the general welfare, but only
to lay taxes for the purpose.” Allowing “general welfare” to be a distinct power “would
render all the preceding and subsequent enumerations of power completely useless”:

It would reduce the whole instrument to a single phrase, that of instituting a
Congress with power to do whatever would be for the good of the United States;
and, as they would be the sole judges of the good or evil, it would be also a power
to do whatever evil they please.

Clearly, the framers did not intend the phrase to convey “universal powers.” Instead, “it
was intended to lace them up straitly [sic] within the enumerated powers, and those
without which, as means, these powers could not be carried into effect”:

It is known that the very power now proposed as a means was rejected as an end
by the Convention which formed the Constitution. A proposition was made to
them to authorize Congress to open canals, and an amendatory one to empower
them to incorporate. But the whole was rejected, and one of the reasons for
rejection urged in debate was, that then they would have a power to erect a bank,
which would render the great cities, where there were prejudices and jealousies on
the subject, adverse to the reception of the Constitution.

Secretary Jefferson addressed the other general phrase supporters cited, namely the
“necessary and proper” clause giving Congress the power “to make all laws which shall
be necessary and proper for carrying into execution the foregoing powers.” A national
bank might be convenient, but it was not “necessary” to exercise the powers. Because all
the enumerated powers can be carried out without a bank, a bank was not necessary, “and
consequently not authorized by this phrase.”

He explored the meaning of “convenience.” A single bank capable of issuing bills that
would “have a currency all over the States” would be more convenient than a currency
limited to a single State. In fact, a bank whose currency was acceptable all over the
world might be even more convenient. “But it does not follow from this superior
conveniency, that there exists anywhere a power to establish such a bank; or that the
world may not go on very well without it”:

Can it be thought that the Constitution intended that for a shade or two of
convenience, more or less, Congress should be authorized to break down the most
ancient and fundamental laws of the several States . . . .



He concluded:

The negative [veto] of the President is the shield provided by the constitution to
protect against the invasions of the legislature . . .. The present is the case of a
right remaining exclusively with the States, and consequently one of those
intended by the Constitution to be placed under its protection.

He added that if the pro and con of the issue were balanced in the President’s judgment, if
he was not certain, one way or the other, “a just respect for the wisdom of the legislature
would naturally decide the balance in favor of their opinion. It is chiefly for cases where
they are clearly misled by error, ambition, or interest, that the Constitution has placed a
check in the negative of the President.”

On February 16, 1791, the President wrote to ask Secretary Hamilton to address the issue:

As a means of investigation | have called upon the Attorney General of the United
States in whose line it seemed more particularly to be for his official examination
and opinion. His report is, that the Constitution does not warrant the Act. | then
applied to the Secretary of State for sentiments on this subject. These coincide
with the Attorney General’s . ... | now require, in like manner, yours on the
validity & propriety of the above recited Act.

The President included the opinions of Randolph and Jefferson with his letter so that
Hamilton would know the basis for their conclusions. Washington also asked for return
of their opinions “and further, that no copies of them be taken, as it is for my own
satisfaction that they have been called for.”

Hamilton focused his time on the reply, even barely attending the celebration of the
President’s birthday on February 22, before replying on February 23. Bordewich wrote:

The treasury secretary must have made no more than a perfunctory appearance at
the president’s birthday gala. He worked through the rest of that night and into
the next morning, with his wife, Elizabeth, copying out his words. By noon on
the twenty-third, just twenty-four hours before the President’s deadline, Hamilton
handed his rebuttal to Washington. At forty pages and fifteen thousand words, it
dwarfed his opponents’ submission.

Hamilton yielded no ground to the bank’s enemies.
The Constitution granted express powers that did not, as Randolph and Jefferson pointed
out, include creating a corporation. He argued, however, “that principles of construction
like those espoused by the Secretary of State and the Attorney General would be fatal to
the just & indispensible authority of the United States.”

True, the general and State governments had different powers, with some reserved to one



but not the other. However, each was sovereign within its limited powers:

For it is unquestionably incident to sovereign power to erect corporations, and
consequently to that of the United States, in relation to the objects intrusted to the
management of the government. The difference is this — where the authority of
the government is general, it can create corporations in all cases; where it is
confined to certain branches of legislation, it can create corporations only in those
cases.

He agreed that the 10" Amendment provided the foundation of the Constitution, but
added:

It is not denied, that there are implied, as well as express powers, and that the
former are as effectually delegated as the latter. And for the sake of accuracy it
shall be mentioned, that there is another class of powers, which may be properly
denominated resulting powers.

Thus, erecting a corporation might just as well be an implied power as any other object.
The only question is whether a corporation “has a natural relation to any of the
acknowledged objects or lawful ends of the government.” Congress could not, by its
implied power, pass a law for superintending the police of Philadelphia, “but one may be
erected in relation to the collection of the taxes, or to the trade with foreign countries, or
to the trade between the States, or with the Indian Tribes, because it is the province of the
federal government to regulate those objects & because it is incident to a general
sovereign or legislative power to regulate a thing, to employ all the means which relate to
its regulation to the best & greatest advantage.

“A strange fallacy,” he wrote, seemed to have “crept into the manner of thinking &
reasoning upon the subject. Imagination appears to have been unusually busy concerning
it.” A corporation was not an end, but “a quality, capacity, or mean to an end.” The end
was what counted in achieving the enumerated powers.

Secretary Jefferson rejected the idea of using all means; only those necessary and proper
were to be employed. He even “maintains that no means are to be considered as
necessary, but those without which the grant of the power would be nugatory,” that is, of
no value or importance. The circumstance behind the action may not be casual or
temporary. “The expediency of exercising a particular power, at a particular time, must
indeed depend on circumstances; but the constitutional right of exercising it must be
uniform & invariable — the same to day, as to morrow.”

Thus, in Jefferson’s view, the accidental happenstance that State-chartered banks exist
negates the power of the general government to authorize a bank. Hamilton rejected this
thinking as “fallacious,” because those State banks may exist today but disappear
tomorrow. That was not the general government’s concern. “It is essential to the being
of the National government, that so erroneous a conception of the meaning of the word
necessary, should be exploded.”



The phrase “necessary and proper” was not meant in the popular sense of needful,
requisite, incidental, useful, or conducive. As used in the Constitution, it was the
framers’ intent “by that clause to give a liberal latitude to the exercise of the specified
powers”:

The expressions have peculiar comprehensiveness. They are — “to make all laws,
necessary & proper for carrying into execution the foregoing powers & all other
powers vested by the constitution in the government of the United States, or in
any department or officer thereof.”

Secretary Jefferson wanted the words to be restrictive, “an idea never before entertained.
It would be to give it the same force as if the word absolutely or indispensibly had been
prefixed to it.” Few measures of any government “would stand so severe a test.” By this
test, it might be shown that States lack the power to incorporate banks because all the
State’s public business could be conducted without a bank or, for that matter, without
incorporation of towns.

For example, how could the general government erect lighthouses, beacons, bouys, and
public piers? They were a means to the end of regulating trade. “But it cannot be
affirmed, that the exercise of that power, in this instance, was strictly necessary; or that
the power itself would be nugatory without that of regulating establishments of this
nature.” The degree of necessity cannot be the test, for that judgment was a matter of
opinion:

The relation between the measure and the end, between the nature of the mean
employed towards the execution of a power and the object of that power, must be
the criterion of constitutionality not the more or less of necessity or utility.

Contrary to the Attorney General’s reasoning, “necessary and proper” does not convey
new or independent powers. The phrase “gives an explicit sanction to the doctrine of
implied powers, and is equivalent to an admission of the proposition, that the
government, as to its specified powers and objects, has plenary & sovereign authority, in
some cases paramount to that of the States, in others coordinate with it. For such is the
plain import of the declaration, that it may pass all laws necessary & proper to carry into
execution those powers.”

The criterion, therefore, is “the end to which the measure relates as a mean.” If the
relationship is clearly comprehended within any enumerated power, has an obvious
relation to that end, and is not forbidden by a provision of the Constitution, “it may safely
be deemed to come within the compass of the national authority.” The additional
question to ask is whether the measure abridges a preexisting right of a State or
individual. “If it does not, there is a strong presumption in favour of its constitutionality;
& slighter relations to any declared object of the constitution may be permitted to turn the
scale.”



Secretary Jefferson, who was in France during the Constitutional Convention, had stated
that the framers rejected the idea that Congress should have the power to make
corporations. Secretary Hamilton, who did attend the convention, wrote that the precise
nature of the framers’ action “is not ascertained by any authentic document, or even by
accurate recollection.” (Recall that Madison’s notes detailing the convention’s debates
had not been published.) But as best as could be recalled, the issue was raised only in the
context of incorporation for the purpose of authorizing canals. Different accounts of the
matter, Hamilton wrote, had been given for the proposal and for its rejection:

Some affirm that it was confined to the opening of canals and obstructions in
rivers; others, that it embraced banks; and others, that it extended to the power of
incorporating generally. Some again alledge [sic], that it was disagreed to,
because it was thought improper to vest in Congress a power of erecting
corporations — others, because it was thought unnecessary to specify the power,
and inexpedient to furnish an additional topic of objection to the constitution. In
this state of the matter, no inference whatever can be drawn from it.

Regardless of what the framers meant during their discussions, their “intention is to be
sought for in the instrument itself, according to the usual & established rules of
construction.” The words of the Constitution were the only things that mattered. If the
power to erect a corporation was “deducible by fair inference from the whole or any part
of the numerous provisions of the constitution of the United States, argument drawn from
extrinsic circumstances, regarding the intention of the convention, must be rejected.”

Secretary Hamilton agreed that the Constitution did not expressly give Congress the
power to erect corporations, but that did not mean the Constitution did not grant “express
powers, which necessarily include it.” For example, Congress has express authority over
the District of Columbia and other places purchased with the consent of the States for
military purposes. The Constitution did not give Congress the express power to erect
forts, arsenals, dock yards, or other buildings in the locations, but Congress has the
implied power to do so in the national defense. It may provide for other needed facilities
as well.

Similarly, Congress does not have the express power to place a duty on a gallon of rum,
but this authority is implied by its power to lay and collect taxes, duties, imposts, and
excises:

As far then as there is an express power to do any particular act of legislation,
there is an express one to erect corporations in the cases above described. But
accurately speaking, no particular power is more than implied in a general one.
Thus the power to lay a duty on a gallon of rum, is only a particular implied in the
general power to lay and collect taxes, duties, imposts, and excises. This serves to
explain in what sense it may be said, that congress have not an express power to
make corporations.



The Secretary of State and Attorney General had gone through the enumerated powers
and declared them lacking in authority to erect corporations. Secretary Hamilton claimed
that “there is a power to erect one of the kind proposed by the bill.” As the initiator of
the proposal in Congress, Hamilton stated that the implied power “has a relation more or
less direct to the express power of collecting taxes; to that of borrowing money; to that of
regulating trade between the states; and to those of raising, supporting & maintaining
fleets & armies.” He explained how the links between these express powers and the
authorities implied the means for congressional action. For example, he argued:

To establish such a right, it remains to show the relation of such an institution to
one or more of the specified powers of the government.

Accordingly, it is affirmed, that it has a relation more or less direct to the power
of collecting taxes; to that of borrowing money; to that of regulating trade
between the states; and to those of raising, supporting & maintaining fleets &
armies. To the two former, the relation may be said to be immediate.

And, in the last place, it will be argued, that it is, clearly, within the provision
which authorises the making of all needful rules & regulations concerning the
property of the United States, as the same has been practiced upon by the
Government.

A Bank relates to the collection of taxes in two ways: indirectly, by increasing
the quantity of circulating medium & quickening circulation, which facilities the
means of paying — directly, by creating a convenient species of medium in which
they are to be paid. . ..

The appointment, then, of the money or thing, in which the taxes are to be paid, is
an incident to the power of collection. And among the expedients which may be
adopted, is that of bills issued under the authority of the United States.

In short, the national bank fell within the authority of Congress to pass laws that are
necessary and proper to achieve the implied and resulting powers.

Having received the views of his close advisors, President Washington, who had presided
over the Constitutional Convention, also called on his friend and confidential advisor,
Representative Madison, for his views. As Madison would recall of Washington in what
became known as the Detached Memorandum written after 1817:

The constitutionality of the national Bank, was a question on which his mind was
greatly perplexed. His belief in the utility of the establishment & his disposition
to favor a liberal construction of the national powers, formed a bias on one side.
On the other, he had witnessed what passed in the Convention which framed the
Constitution, and he knew the tenor of the reasonings & explanations under which
it had been ratified by the State Conventions. His perplexity was increased by the
opposite arguments and opinions of his official advisors Mr Jefferson & Mr



Hamilton. He held several free conversations with me on the Subject, in which he
listened favorably as | thought to my views of it, but certainly without committing
himself in any manner whatsoever. Not long before the expiration of the ten days
allowed for his decision, he desired me to reduce into form, the objections to the
Bill, that he might be prepared, in case he should return it without his signature.

Thinking that the President would veto the bill, Madison prepared notes on February 21,
1791, for the veto message. The message basically summarized the February 2 speech
Madison had delivered on the House floor. “I object to the Bill because it is an essential
principle of the Government that powers not delegated by the Constitution cannot be
rightfully exercised; because the power proposed by the Bill to be received is not
expressly delegated; and because I cannot satisfy myself that it results from any express
power by fair and safe rules of implication.”

In Madison’s draft of a veto message, the President also would object to the bill because
“it appears to be unequal between the public and the Institution in favor of the institution;
imposing no conditions on the latter equivalent to the stipulations assumed by the
former.” The government should always “dispense its benefits to individuals with as
impartial a hand as the public interest will permit™:

... and the Bill is in this respect unequal to individuals holding different
denominations of public Stock and willing to become subscribers. This objection
lies with particular force against the early day appointed for opening
subscriptions, which if these should be filled as quickly as may happen, amounts
to an exclusion of those remote from the Government, in favor of those near
enough to take advantage of the opportunity.

Now, after considering advice from some of the greatest contemporary thinkers of the
new country, President Washington decided to sign the legislation creating the bank with
a 20-year charter. He did so on March 4, 1791.

Madison, in his Detached Memorandum, stated:

As it was, he delayed until the last moment, the message communicating his
signature. The delay had begotten strong suspicions in the zealous friends of the
Bill, that it would be rejected. One of its ablest Champions, under this
impression, told me he had been making an exact computation of the time
elapsed, and that the Bill would be a law, in spite of its return with objections, in
consequence of the failure to make the return within the limited term of ten days.
I did not doubt that if such had been the case advantage would have been taken of
it, and that the disappointed party would have commenced an open opposition to
the President; so great was their confidence in the wealth and strength they
possessed, and such the devotion of the successful speculators in the funds, and of
the anti-republican partizans, to the plans & principles of the Secretary of the
Treasury. The conversation had scarcely ended, when the message arrived with
notice that the Bill had been approved and signed.



In the end, as Bordewich put it:

In mid-February, in the midst of this rancorous debate [about the bank], the
powerful Potomac landowner [Senator] Charles Carroll introduced a bill [on
February 17] to extend the Federal District southward to accommodate the
President’s desire to include Alexandria. For more than a week the outcome
remained unclear. Finally . . . the opposing forces reached a compromise:
Hamilton got his bank, and Washington got Alexandria. [Bordewich, Fergus M.,
Washington: The Making of the American Capital, Amistad: An Imprint of
HarperCollins Publishers, 2008]

President Washington signed the amendment of the Residence Act on March 3, 1791. It
achieved his goal of incorporating Alexandria into the permanent seat of the national
government, but concluded, “That nothing herein contained, shall authorize the erection
of the public buildings otherwise than on the Maryland side of the river Potomac,” as
provided for in the original Resident Act. (President James Polk signed legislation on
July 9, 1846, that retroceded the portion of the national capital on the Virginia side of the
Potomac River to the State.)

Chernow explained the significance of the debate over the Bank of the United States:

Hamilton’s plea for the bank had a continuing life in American history, partly
from the influence it exerted upon Chief Justice John Marshall . . .. Hamilton
was not the master builder of the Constitution: the laurels surely go to James
Madison. He was, however, its foremost interpreter, starting with The Federalist
and continuing with his Treasury tenure. He lived, in theory and practice, every
syllable of the Constitution. For that reason, historian Clinton Rossiter insisted
that Hamilton’s “works and words have been more consequential than those of
any other American in shaping the Constitution under which we live.”

Extension of the Bank of the United States

On January 24, 1811, the administration of President James Madison submitted
legislation to renew the charter of the National Bank for 20 years. As Gordon explained,
Madison had opposed creation of the bank, but “recognized the bank’s utility both as
agent for the federal government and as a provider of a uniform national currency.”
Treasury Secretary Gallatin “also pushed hard to have the bank’s charter renewed.

Senator William H. Crawford of Georgia introduced a bill on February 5 to extend the
charter. The first section continued the 1791 Act until March 4, 1831, subject to
conditions spelled out in the bill’s remaining 13 sections.

Senator John I. Anderson of Tennessee, a member of the committee that reported the bill,
had doubts about the bill. He introduced a motion to remove section 1, a motion that if
approved would effectively kill the Bank of the United States; the subsequent conditions



for its operation would be meaningless. As summarized in the Annals, he explained on
February 11 the basis for his motion:

Mr. Anderson said that he had deemed it strictly proper and parliamentary to
make the motion which he had offered to the House. He deemed it incumbent on
those who meant to support this bill to assign the reason why the section should
not be struck out. To his mind, Mr. A. said, this system was infinitely more
injurious than beneficial; it created a kind of fictitious wealth in the community;
destroyed in a degree the firm principles of our political institutions; and, if we
went on with it twenty years more, we should be at least fifty years older, he
would not say in corruption, but in the want of the strict political virtue which, if
the bank had never have existed, we might have maintained. This opinion was a
sufficient objection, without saying anything of the unconstitutionality of the
thing, which to him had always been a paramount objection.

The proposal sparked a lengthy debate in Congress about the need for the bank and the
authority under the Constitution for Congress to charter a national bank.

Finally, however, on February 20, the Senate voted 17 to 17 on Anderson’s motion, with
Senator Henry Clay of Kentucky among those voting yea to kill the extension bill by
removing the first section.

Vice President George Clinton was called on to exercise his authority as president of the
Senate to break the tie. Clinton, who had served in the French and Indian War and the
Revolutionary War, opposed ratification of the Constitution, and served as Governor of
New York twice (1777-1795, 1801-1804). He left the post to serve as Vice President
during President Jefferson’s second term (1804-1809) and sought the presidency in 1808
but lost the nomination to James Madison. Clinton won reelection as Vice President even
though he and Madison disagreed fundamentally on the role of the general government.

Now, with the opportunity to break the tie in favor of President Madison’s position,
Clinton instead voted in support of the motion to drop the first section. He thereby killed
extension of the bank’s charter, 18-17. Knowing that the measure had “excited great
sensibility,” he wanted to “briefly state the reasons which influence my judgment.” The
question for him was not whether Congress had the authority to create a bank, but
whether Congress had the authority to establish a national bank:

In other words, can they create a body politic and corporation, not constituting a
part of the Government, nor otherwise responsible to it but by forfeiture of
charter, and bestow on its members privileges, immunities, and exemptions not
recognized by the laws of the States, nor enjoyed by the citizens generally.

Congress clearly had authority under the Constitution to pass all necessary and proper
laws to carry out its enumerated powers, “but, in doing so, the means must be suited and
subordinate to the end.” The Constitution did not explicitly grant Congress the power to



create corporations, but he did not consider creation of the national bank a derivative as
necessary and proper:

In the course of a long life | have found that Government is not to be strengthened
by an assumption of doubtful powers, but by a wise and energetic execution of
those which are incontestable; the former never fails to produce suspicion and
distrust, while the latter inspires respect and confidence.

If the powers under the Constitution were not sufficient for a desired purpose, “the
Constitution happily furnishes the means for remedying the evil by amendment.” He was
certain that if an amendment were needed, “an appeal to the patriotism and good sense of
the community will be wisely applied.”

Because of Vice President Clinton’s defiance of President Madison’s wishes, the Bank of
the United States was dead. “It was,” as John Steele Gordon put it, “the most significant
independent political act — nearly the only one — in the history of the vice presidency, and
it would have disastrous consequences.”

The Second National Bank of the United States

The War of 1812 changed attitudes about the idea of a national bank, as Professor H. W.
Brands described in his book about Henry Clay and other members of the second
generation of American thought leaders:

The war created strains the treasury had never experienced, and those strains were
transmitted to the state banks that held the treasury’s accounts. In many cases the
state banks buckled, throwing the system of revenues and expenditures into
disarray. By war’s end even Clay, who had staunchly opposed renewal of the
national bank’s charter, concluded that a new national bank was necessary . . . .

In 1811, America had been at peace; the modest resources and powers of state
banks had sufficed for the nation’s fiscal needs. Within a year the country had
gone to war, and suddenly the government found itself having to make
unprecedented transfers from one region to another — from the East Coast, for
example, where taxes were collected, to the Western frontier, where the army was
deployed. Without a national bank, the funds had to be transferred from one state
bank to another and another, with the chain of institutions being no stronger than
its weakest link. As the weak links gave way, evil ripples racked the system as a
whole. The war effort suffered badly. Soldiers weren’t paid; suppliers were
shortchanged; lenders ran away from the government.. . . .

The nation had survived the war, but it might not survive another without reform
of its finances, Clay said. [Brands, H. W., Heirs of the Founders: The Epic
Rivalry of Henry Clay, John Calhoun, Daniel Webster, The Second Generation of
American Giants, Doubleday, 2018]



In the wake of the economic disruption that followed the end of the war in 1814,
President Madison agreed that a new national bank was needed, in part to reestablish
specie — paper money and coins that could be exchanged for gold or silver. In his annual
message to Congress on December 5, 1815, he wrote:

It is, however, essential to every modification of the finances that the benefits of
an uniform national currency should be restored to the community. The absence
of the precious metals will, it is believed, be a temporary evil, but until they can
again be rendered the general medium of exchange it devolves on the wisdom of
Congress to provide a substitute which shall equally engage the confidence and
accommodate the wants of the citizens throughout the Union. If the operation of
the State banks can not produce this result, the probable operation of a national
bank will merit consideration; and if neither of these expedients be deemed
effectual it may become necessary to ascertain the terms upon which the notes of
the Government (no longer required as an instrument of credit) shall be issued
upon motives of general policy as a common medium of circulation.

Clay, the Speaker of the House, reluctantly agreed that a national bank was needed. He
felt compelled to explain to his colleagues why he had voted in 1811 against extension of
the charter for the first Bank of the United States but would vote to create the second
bank. He did so on March 9, but the Annals noted that, “The speech delivered on this
occasion, by Mr. Clay, appears not to have been reported.” Therefore, it could not be
inserted in summary as uttered in the House. However, when he returned to Lexington,
Kentucky, on June 3, “he made an address to his constituents, in which he gave the
substance of it.” The Annals reported on the Lexington speech in its usual summary
fashion rather than direct quote.

“Mr. Clay felt particularly anxious to explain the grounds on which he had acted.” He
owed it to his constituents. “It would have been unnecessary if his observations,
addressed to the House of Representatives pending the measure, had been published; but
they were not published, and why they were not published he was unadvised.”

Three “general considerations” influenced his change of position on the subject of a
national bank. First, the Kentucky legislature, which appointed Senators, had instructed
him in 1811 to oppose renewal of the old bank’s charter. He was not sure why the
legislature had reached its conclusion as stated in its resolution of disapproval:

He had understood from members of that body, at the time it was given, that a
clause, declaring that Congress had no power to grant the charter, was stricken
out; from which it might be inferred, either that the Legislature did not believe a
bank to be unconstitutional, or that it had formed no opinion on that point.

This viewpoint was suggested by the fact that his predecessors in the United States
Senate had voted for the first national bank. Moreover, the legislature had not expressed

its views on the new bank to the State’s two current Senators:



From this silence, on the part of a body which has ever fixed a watchful eye upon
the proceedings of the General Government, he had a right to believe that the
Legislature of Kentucky saw, without dissatisfaction, the proposal to establish a
National Bank; and that its opposition to the former one was upon grounds of
expediency, applicable to that corporation alone, or no longer existing.

The legislature had appointed Clay to represent the State in the Senate in 1810 to serve
the remaining term of Senator Buckner Thruston, who had become a Federal judge.
However, Clay, who earlier had served in the Senate from December 1806 to March
1807, did not like the rules of the Senate. In 1810, therefore, he decided to seek election
to the House. He was unopposed and on returning to Washington for the 11" Congress,
was elected Speaker of the House:

But when, at the last session, the question came up as to the establishment of a
National Bank, being a member of the House of Representatives, the point of
inquiry with him was, not so much what was the opinion of the Legislature,
although, undoubtedly, the opinion of a body so respectable would have great
weight with him under any circumstances, as what were the sentiments of his
immediate constituents. These he believed to be in favor of such an institution.

He had talked extensively with his constituents “and all, without a single exception, as far
as he recollected, agreed that it was a desirable, if not the only efficient remedy for the
alarming evils in the currency of the country.”

The second factor that prompted him to oppose extension of the charter in 1811 was “that
he believed the corporation had, during a portion of the period of its existence, abused its
powers, and had sought to subserve the views of a political party.” During the Senate
debate on extension of the charter, supporters of the bank denied the claims, but “they
were, in his judgment, satisfactorily made out.” Indeed, the case was made during the
House debate on the measure:

It may be said, what security is there that the new bank will not imitate this
example of oppression? He answered, the fate of the old bank — warning all
similar institutions to shun politics, with which they ought not to have any
concern; the existence of abundant competition, arising from the great
multiplication of banks, and the precautions which are to be found in the
details of the present bill.

His third objection to extension of the charter in 1811 was constitutional. He explained
that “as the power to create a corporation, such as was proposed to be continued, was not
specifically granted in the Constitution, and did not then appear to him to be necessary to
carry into effect any of the powers which were granted, Congress was not authorized to
continue the bank.” Beyond the enumerated powers in Article I of the Constitution,
Congress could approve all necessary and proper activities needed to implement those
powers. Because those necessary and proper activities were not defined in the



Constitution, “there is no other than a sound and honest judgment exercised under the
checks and control which belong to the Constitution and the people.”

Circumstances, however, changed, even if the words of the Constitution were
unchanging. Therefore, “the lights of experience may evolve to the fallible persons
charged with its administration, the fitness and necessity of a particular exercise of
construction power to-day, which they did not see at a former period.” In 1811, renewal
of the charter “did not appear to him to be so necessary to the fulfilment of many of the
objects specifically enumerated in the Constitution, as to justify Congress in assuming, by
construction, a power to establish it.”

In 1816, a “total change of circumstances was present — events of the utmost magnitude
had intervened.” In the absence of a national bank, States had chartered hundreds of
banks, many of them with limited capital. The banks were subject to specie payment
requirements they could not meet. “A general suspension of specie payments had taken
place, and this had led to a train of consequences of the most alarming nature.” The
amount of specie payments varied from State to State and region to region. As a result,
tax payments were no longer uniform for all citizens as required by the Constitution.

He did not think the general government could depend on local institutions, “multiplied
and multiplying daily; coming into existence by the breath of eighteen State
sovereignties, some of which, by a single act of volition, had created twenty or thirty at a
time.” Any “thinking man” would view the situation with “the most serious alarm; that it
threatened general distress, if it did not ultimately lead to convulsion and subversion of
the Government.”

Therefore, in Speaker Clay’s opinion, Congress had a duty “to apply a remedy, if a
remedy could be devised.” A new national bank was that remedy:

A bank appeared to him not only necessary, but indispensably necessary, in
connexion with another measure, to remedy the evils of which all were but too
sensible. He preferred, to the suggestions of the pride of consistency, the evident
interests of the community, and determined to throw himself upon their candor
and justice. That which appeared to him, in 1811, under the state of things then
existing, not to be necessary to the general government, seemed now to be
necessary, under the present state of things. Had he then foreseen what now
exists, and no objection had laid against the renewal of the charter, other than that
derived from the Constitution, he should have voted for the renewal.

Further, other provisions of the Constitution, though “little noticed, if noticed at all, on
the discussions in Congress in 1811, would seem to urge that body to exert its powers to
restore to a sound state the money of the country.” He was referring to the power to coin
money and regulate the value of foreign coins, while States were prohibited to coin
money, emit bills of credit, or “to make anything but gold and silver coin a tender in
payment of debts.” The logical conclusion was “that the subject of the general currency
was intended to be submitted exclusively to the General Government.” Whether



Congress could pass legislation to regulate State-chartered banks or such a remedy would
be effective, “an indirect remedy, of a milder character, seemed to be furnished by a
National bank.” The national bank would remedy the problem of specie payments, while
the State-chartered banks would have to “follow the example which the National Bank
would set them, of redeeming their notes by the payment of specie, or their notes will be
discredited and put down.”

Finally, the location of the national bank in Philadelphia was important:

In the event of any convulsion, in which the distribution of banking institutions
might be important, it may be urged that the mischief would not be alleviated by
the creation of a National Bank, since its location must be within one of the
States. But, in this respect, the location of the bank is extremely favorable, being
in one of the middle States, not likely, from its position, as well as its loyalty, to
concur in any scheme for subverting the Government; and a sufficient security
against such contingency is found in the distribution of branches in different
States, acting and reacting upon the parent institution, and upon each other.

The bill passed the House, 80 to 71, on March 14. The Senate approved a modified
version, 22 to 12, on April 3, and sent it back to the House. Opponents generated
considerable debate, but on April 4, the House rejected the final motion, which was for
postponement of consideration, 67 to 91, then approved the bill that included the Senate
amendments without a recorded vote.

On April 10, 1816, President Madison signed the legislation establishing the Second
National Bank.

The Bonus Bill

With the chartering of the Second National Bank of the United States, the Department of
the Treasury would receive $1.5 million each year plus annual dividends on the stock it
held in the bank.

As President Madison neared the end of his second term in office, he reiterated his
support for internal improvements in his annual message to Congress on December 3,
1816:

And | particularly invite again their attention to the expediency of exercising their
existing powers, and, where necessary, of resorting to the prescribed mode of
enlarging them, in order to effectuate a comprehensive system of roads and
canals, such as will have the effect of drawing more closely together every part of
our country.

It was an endorsement of internal improvements, but with the usual caveat that the
“prescribed mode of enlarging” the powers of Congress would be necessary in the form
of a constitutional amendment.



Supporters of internal improvements saw an opportunity. On December 17, 1816,
Representative John C. Calhoun of South California introduced a motion to establish a
committee “to inquire into the expediency of setting apart the bonus, and the net annual
proceeds of the National Bank, as a permanent fund for internal improvement.” Now that
the bank law had been enacted, “the subscription had been filled under auspicious
circumstances, and the bank was about to go into operation,” he thought the time was
right “to consider whether the course of internal improvement was a proper direction for
the United States to give to their share of the profits of that institution.”

He did not feel a need at this moment to explain the importance of such projects. His
colleagues were well aware of the growing number of road and canal projects the States
were promoting, usually with limited investment in the stock issued by the companies
chartered to build, operate, and maintain the projects:

It was sufficient to say, that it was of such importance as to have been annually
recommended to the attention of Congress by the Executive. That it has not been
heretofore acted on, was not to be attributed to any impression derogating from
the importance of the subject. It arose from the want of funds; from the
embarrassed state of our finances, and from the critical state of our foreign
relations, which demanded all our attention. We had now abundance of revenue,
and were in a state of peace, giving leisure to Congress to examine subjects
connected with domestic affairs — of all which, internal improvement was not
exceeded in importance by any. He hoped, therefore, the resolution would pass,
and the inquiry be made as proposed.

The House agreed to the motion, with a five-member committee established to consider
the idea, including Representative Calhoun as chairman.

On February 4, 1817, the House of Representatives took up the committee’s Bonus Bill
to use revenue from the Second National Bank for roads and canals. Representative
Calhoun, with the support of Speaker Clay, explained the bill to his colleagues. He began
by reflecting on “how favorable was the present moment, and how confessedly important
a good system of roads and canals was to our country.” With the war over, and revenues
available, good roads and canals would increase the “wealth, the strength, and the
political prosperity” of the country. He praised the States and individuals pursuing such
projects, but added, “Let it not be said that internal improvements may be wholly left to
the enterprise of the States and individuals.”

Internal improvements would provide commercial advantage, but they also would
strengthen the republic. “In fact, if we look into the nature of wealth, we will find that
nothing can be more favorable to its growth than good roads and canals”:

Let it not be said that internal improvements may be wholly left to the enterprise
of the States and of individuals. He knew, he said, that much might justly be
expected to be done by them; but in a country so new and so extensive as ours,
there is room enough for all the General and State governments and individuals,
in which to exert their resources. But many of the improvements contemplated



are on too great a scale for the resources of the States or individuals; and many of
such a nature that the rival jealousy of the States, if left alone, might prevent. . . .

Another important concern was the ability to raise tax revenue from internal sources in
time of war when tariff revenue is down. Taxes cannot be collected in the form of farm
goods; it must be in the form of money:

Unless it can return through the operation of trade, the parts from which the
constant drain takes place must ultimately be impoverished. Commercial
intercourse is the true remedy to this weakness; and the means by which that is to
be effected, are roads, canals, and the coasting trade. Of these, combined with
domestic manufactures, does the moneyed capacity of this country, in war,
depend. Without them, not only will we be unable to raise the necessary supplies,
but the currency of the country must necessarily fall into the greatest disorder —
such as we lately experienced.

Nothing could be more important to national power than “a perfect unity in every part, in
feelings, and sentiments.” Encouragement of unity was especially important in the
United States. “No country enjoying freedom, ever occupied anything like as great an
extent of country as this Republic,” he said. To counter the tendency toward disunion by
rival parts, he recommended taking advantage of the country’s lakes and oceans, bays
and rivers to bring the different parts together. If the country did not do so, “We will
divide, and in its consequences will follow misery and despotism”:

Let us then, said Mr. C., bind the Republic together with a perfect system of roads
and canals. Let us conquer space. It is thus the most distant parts of the Republic
will be brought within a few days travel of the centre; it is thus a citizen of the
West will read the news of Boston still moist from the press. The mail and the
press are the nerves of the body politic. By them the slightest impression made on
the most remote parts is communicated to the whole system; and the more perfect
the means of transportation, the more rapid and true the vibration.

He dismissed constitutional objections on several grounds. The Bonus Bill did not
specify which projects would be built:

The bill simply appropriates money to the general purpose of improving the
means of communication. When a bill is introduced to apply the money to a
particular object in any State, then, and not till then, will the question be fairly
before us . ... In fact, he scarcely thought it worth the discussion, since the good
sense of the States might be relied on. They will in all cases readily yield their
assent. The fear is in a different direction; in a too great solicitude to obtain an
undue share to be expended within their respective limits.

That was not the real objection. *“It was mainly urged that the Congress can only apply
the public money in execution of the enumerated powers.” Representative Calhoun
admitted he was “no advocate for refined arguments on the Constitution”:



The instrument was not intended as a thesis for the logician to exercise his
ingenuity. It ought to be construed with plain good sense.

The first power in Section 8 of Article I is:

To lay and collect taxes, duties, imposts, and excises: to pay the debts, and
provide for the common defence and general welfare of the United States; but all
duties, imposts, and excises shall be uniform through the United States.

If the framers had intended to limit the funds to those purposes, they would have said so;
“nothing could be more easy than to have expressed it plainly.” If limit was the intent,
“nothing can be conceived more bungling and awkward than the manner in which the
framers have communicated their intention.” The power to “provide for the common
defence and general welfare” was, he thought “to be understood as distinct and
independent powers in the subsequent part of the Constitution.”

He turned to the debate about the meaning of “establish” in the context of post offices
and post roads:

He knew the interpretation which was usually given to these words confined our
power to that of designating only the post roads; but it seemed to him that the
word “establish,” comprehended something more. But suppose the Constitution
to be silent, why should we be confined in the application of money to the
enumerated powers? There is nothing in the reason of the thing, that he could
perceive, why it should be so restricted; and the habitual and uniform practice of
the Government coincided with his opinion. Our laws are full of instances of
money appropriated without any reference to enumerated powers.

He cited examples such as $50,000 appropriated “to the distressed inhabitants of
Caraccas, and a very large sum, at two different times, to the Saint Domingo refugees.”
Similarly, how could the Louisiana Purchase in 1803 that expanded the country far into
the west drained by the Missouri River be justified in the enumerated powers:

To pass over many other instances, the identical power which is now the subject
of discussion, has, in several instances been exercised. To look no further back, at
the last session, a considerable sum was granted to complete the Cumberland
road.

He understood the argument that the Constitution was founded on principles and should
not be interpreted on the basis of precedents. He mentioned the precedents “to prove the
uniform sense of Congress, and the country, (for they had not been objected to,) as to our
powers; and surely, they furnish better evidence of the true interpretation of the
Constitution than the most refined and subtle arguments.”

He explained that he had not included specific projects in the bill, because that would
assure its failure. He was not, however, averse to presenting his views on the subject. He
essentially called for a system of roads and canals similar to those proposed by Treasury
Secretary Gallatin’s report on roads and canals, sent to the Senate on April 4, 1808.



Representative Calhoun concluded his statement with praise for the 14" Congress:

No body of men, in his opinion, ever better merited the confidence of the country
than this Congress. For wisdom, firmness, and industry, it had never been
excelled. To its acts he appealed for the truth of his assertions. The country
already began to experience the benefit of its foresight and firmness. The
diseased state of the currency, which many thought incurable, and most thought
could not be healed in so short a time, begins to exhibit symptoms of speedy
health. Uninfluenced by any other considerations than love of country and duty,
let us add this to the many useful measures already adopted. The money cannot
be appropriated to a more exalted use. Every portion of the community, the
farmer, mechanic, and merchant, will feel its good effects; and, what is of the
greatest importance, the strength of the community will be augmented, and its
political prosperity rendered more secure.

Representative Robert Wright of Maryland introduced a motion to delete the first section
of the bill, “for the purpose of destroying the bill.” If the section of the bill that set the
bonus funds aside for internal improvements were deleted, the remaining provisions
would be meaningless.

Representative Timothy Pickering of Massachusetts disagreed with Calhoun’s
interpretation of Article I. It granted Congress the power of taxation “to pay the debts
and provide for the common defence and general welfare of the United States”:

Hence, the gentleman inferred, that as public roads and canals would promote the
general welfare, therefore Congress has power to make roads and canals. If this
interpretation of the Constitution be correct, then the subsequent enumeration of
powers to be exercised by Congress was superfluous; for the term “to provide for
the general welfare,” would embrace the following enumerated powers, and every
other imaginable power, the exercise of which would promote the “general
welfare.”

Those words, “general welfare,” reflected the explicit purpose of the Constitution, but
were “intended to mark the line within which the powers expressed or fairly implied
should be expressed: they must all have for their object the *‘general welfare”:

From the specific powers granted to congress “to establish post offices and post
roads,” the gentleman from South Carolina had inferred, that Congress had power
to make roads, on which the post riders might travel. This construction Mr. P.
believed to be altogether erroneous.

He pointed out that the idea that Congress would have the power to make roads in any
State “was offered as a serious objection to the adoption of the Constitution in the
Convention of Pennsylvania,” which Representative Pickering recalled because he lived
in Pennsylvania at the time and was a member of the ratification convention:

And this recollection was probably the more perfect, because he answered the
objections, observing that the power “to establish post offices and post roads,”



could intend no more than the power to direct where post offices should be kept,
and on what roads the mails should be carried; and this answer appeared then to
be entirely satisfactory.

Perhaps, he speculated, the power Representative Calhoun sought was based on the
power “to regulate commerce with foreign nations and among the several States, and with
the Indian tribes.” This provision allowed Congress to fund lighthouses, beacons, piers in
rivers, and coastal surveys for the coastal trade. But since commerce also took place on
land, why did Congress not also have the authority “to facilitate, secure and render less
expensive, by means of roads and canals, the commerce by land?” He suggested
consideration of that idea.

Representative Erastus Root of New York introduced a motion to strike out the words
“roads and” from the proposal, thus limiting the Bonus funds to support of canals. He
argued that the general government’s funds should “be applied to objects the least
interfering with State policy, with State rights and sovereignty, and the best calculated to
promote the general welfare and to aid in the regulation of commerce.” Even the greatest
roads, he said, were used mainly by people living near them. That was not the case with
canals because they connected and united distant States. Lacking direct access to the
canal, the residents of the territory it passed through gained little benefit from or use of it:

Canals are therefore more properly an object of national regard. Let your surplus
treasure, Mr. Chairman, for it would seem that you have much of it, and I shall
not urge the more rapid reduction of the public debt, nor the repeal of any of the
taxes at this time; let your surplus treasure destined by this bill, not to be wasted,
I hope, but to the achievement of great schemes of national grandeur, be directed
exclusively to the construction of canals.

He conceded the suspicions of his colleagues that his proposal was in support of plans for
the canal from the Great Lakes to the Hudson River. Commissioners of the proposed
Erie Canal were, at the time, seeking financial aid from Congress in the form of land or
money. They had written to New York’s congressional delegation urging them to
support the expected Bonus Bill, which they calculated would provide $85,000 a year to
New York. Combined with Bonus Bill funds from other interested States, including
Ohio, the funds would allow New York to complete the canal without imposing
additional taxes on its residents.

Representative Root concluded by saying that if Congress intended to proceed without
care for its constitutional limits, he wanted the funds to go to *“a great national work,”
namely New York’s planned canal that would link the Hudson with the Mississippi via
the Great Lakes, providing links with Illinois, Michigan, and Wisconsin as well as Ohio.
“The intercourse between the Eastern and Western States might then form a ligature and
a cement which no Hartford Convention could ever dissolve.”

(Near the end of the War of 1812, anti-war Federalists from New England gathered in
Hartford, Connecticut. Despite fears that those States would seek to secede from the
Union, they ended by demanding amendments to the Constitution to protect the region’s



interests that had been harmed prior to the war by the Embargo Act on December 22,
1807, and Non-Intercourse Act of 1809.)

Representative Thomas B. Robertson, who had served as secretary of the Territory of
Louisiana from 1807 to 1811 and was elected to the House when Louisiana became a
State in April 1812, addressed his colleagues. He opposed the bill, calling it “vague,
general, and unsatisfactory; because, in fact, it professed much and meant nothing.” The
bill, in fact, was “too general, and where it was specific, it was equally obnoxious to
criticism.”

The idea behind the proposal was that internal improvements such as roads and canals
would benefit the country, but he suggested a better purpose for the bonus funds:

Education had been forgotten; education, on which depended the existence of this
Republic; he could consider no subject of so much importance; none which so
urgently required the aid and intervention of a wise Administration.

If the bank funds were to be set aside for a purpose, education should be that purpose.
Instead of a bill that not cite specific projects, he would have preferred specificity:

He was unreasonable enough to wish to know some such facts as these: where
and when and by whom were these roads and canals to be made; who was to have
the care and management of them? Was the General Government to interfere in
this sort of mere police? He thought it belonged more properly to individuals or
to the States.

He was not opposed to internal improvements. However, he thought education more
important. Moreover, he challenged the authority of the general government to fund
internal improvements:

A clear line of demarcation ought to be drawn between the United States and
State governments. Interference ought to be avoided. Let the one attend to
internal improvement, the other to the great concern of this nation in regard to
foreign nations — in relation to the sovereign States which form this Confederacy,
and their clear, general powers of an external character, and their acknowledged
specified powers of an internal nature . . . .

If the United States have money to spare, let it be distributed among the States to
be applied to works of internal improvement. The States are better judges of their
wants and interests; they know best whether they most require roads or canals, or
schools, or dykes, or embankments. This plan, too, possesses other advantages.

It will prevent the disgraceful scene which will be exhibited in this House, when
we shall be called upon to designate the position and course of the contemplated
roads and canals, when all our local feelings will be up in arms, and, under a
pretence of general benefit, we shall have in view exclusively the interests of the
State or district which we represent. There are already, necessarily, causes
enough of this unpleasant and dangerous hostility. We had better diminish than



add to their number. But, above all, it is free from Constitutional objection, and
leaves with the independent and sovereign members of this Confederation the
care of internal improvements, peculiarly their province, unless indeed we are to
have in practice what is anxiously wished by many — one grand, magnificent,
consolidated empire.

Concluding his comments, he introduced a motion directing the bank fund to be
distributed to the States, according to their representation, to be used as they think proper.

Representative Root’s amendment took precedence for action. After the House voted
against limiting the measure to canals, it took up Representative Robertson’s motion.

Speaker Clay said he had not intended to enter the debate but in his view, “there were no
two subjects which would engage the attention of the National Legislature more worthy
of its deliberate consideration, than those of internal improvements and domestic
manufactures.” The present bill would set funds aside, with later congressional action
needed to decide how it would be used:

If we attempt anything beyond this; if we touch the details; if we go into a
specification of the objects on which the fund is to be expended, the inevitable
effect will be, that we shall do nothing. Whether it was better to establish a board
for the appropriation of the fund, or to distribute it among the several States, and
what were the national objects which demand its application, were posterior
questions, which ought to be discussed and decided hereafter.

As for the constitutional questions raised, Speaker Clay had no doubt about the general
government’s authority to fund roads and canals, “but it was not necessary, in his
judgment, to embarrass the passage of the bill with the argument of that point at this
time.” The Bonus Bill proposed only to invest the bonus funds in bonds to pay the
country’s debt until Congress decided how to use the revenue.

Congress could debate the constitutionality of ideas for using the funds at a future date.
If Congress decided it had the power, it would use it; if not, it would not designate the
funds for internal improvements. He suggested several ways the Congress could
appropriate the funds for internal improvements without interfering with the jurisdiction
of the States:

It might distribute it among those objects of private enterprise which called for
national patronage, in the form of subscriptions to the capital stock of
incorporated companies, such as that of the Delaware and Chesapeake canal, and
other similar institutions. Perhaps that might be the best way to employ the fund;
but he repeated, that this was not the time to go into that inquiry.

As for the value of internal improvements “in augmenting the wealth and the population
of the country,” that subject was too well known for him to take up his colleague’s time:

In reply to those who thought that internal improvements had better be left to the
several States, he would ask, he would put it to the candor of every one, if there



were not various objects in which many States were interested, and which,
requiring therefore their joint co-operation, would, if not taken up by the General
Government, be neglected, either for the want of resources, or from the difficulty
of regulating their respective contributions? Such was the case with the
improvement of the navigation of the Ohio at the rapids; the canal, from the
Hudson to the Lakes; the great turnpike road, parallel with the coast, from Maine
to Louisiana. These, and similar objects, were stamped with a national character;
and they required the wisdom and the resources of the nation to accomplish them.
No particular State felt an individual interest sufficient to execute improvements
of such magnitude. They must be patronized, efficaciously patronized, by the
General Government, or they never would be accomplished.

The practical effect of turnpike roads in correcting the evil, if it be one, of the
great expansion of our Republic, and in conquering space itself, as was expressed
by the gentleman from South Carolina, is about to be demonstrated by the great
turnpike road from Cumberland to Wheeling. The road is partially executed, and
will be completed in about three years. In the meantime, Maryland is extending a
line of turnpike roads from Baltimore to Cumberland, which is also partially
finished, and will be completed in the same period. Three years from the present
time, we shall have a continued line of turnpike roads from Baltimore to Ohio.
The ordinary time requisite to travel from Wheeling to Baltimore, prior to the
erection of these roads, was eight days. When the roads are completed, the same
journey may be performed in three days. The distance, in effect, between those
two points, will be diminished in the proportion of five-eighths, or, in other
words, they will be brought five days nearer to each other.

As for Representative Robertson’s objections, Clay replied that Louisiana was more
vulnerable to a foreign enemy than any point in the country:

Louisiana is, at the same time, the most dependent upon the other parts of the
Union for the means of her defence. Is she not, therefore, deeply interested in
multiplying the channels by which those means may be transported to her? If two
great roads, the one following the valley of the Ohio, and that of the Mississippi;
and the other, the maritime coast, shall terminate at New Orleans, will not the
security of Louisiana be greatly increased?

He opposed the Robertson motion. The 14™ Congress should set the funds aside, then let
future Congresses decide how to use it. “We cannot accomplish everything at once.”
Putting too many specifics in the bill would endanger it:

Indeed, he doubted whether we had a sufficient stock of local information yet
collected, to guide our judgments in designating the various objects of internal
improvement which may require the fostering care of the General Government.
Let us provide the ways and means. Let our successors judiciously apply them.

He described his hope:



He even anticipated pleasure from the reflection, distant as it might be, that the
traveler, as he comfortably prosecutes his journey on some road, or glides down
on some canal, erected in virtue of this bill, will say, | owe this facility, this
convenience, to the providence and sagacity of the Fourteenth Congress.

Representative Thomas Telfair of Georgia proposed to amend the Robertson motion by
vesting in Congress the power to choose the improvements:

He would retain in the hands of the General Government, all objects of a general
nature — such, for instance, as the road from Maine to Georgia, which the States
individually could not carry into effect. Such great and general objects he thought
ought to be directed, and the appropriations made by the General Government, but
their execution should be left to the States, who would be better able for many
reasons to carry the objects into effect.

Despite Representative Calhoun’s objection to the Telfair and Robertson motions, the
House, acting as a Committee of the Whole, approved the Robertson motion with the
Telfair amendment. It next rejected the Wright motion to strike out Section 1, by a vote
of 61 to 70. The Committee of the Whole then reported the bill to the House for formal
action.

After extensive debate over several days, the House of Representatives approved the
Bonus Bill by the narrow majority of 86-84 on February 8, 1817.

Debate was less extensive in the Senate. On February 14, Senator Lacock, on behalf of
the committee established to consider President Madison’s message as it relates to roads
and canals, had reported the House bill without amendment. As discussed earlier, he
outlined the need for internal improvements and “a general outline” of vital public works.
In reporting the House bill to his Senate colleagues without amendment, he indicated the
committee’s full support.

On February 10, 11 and 22, the Senate agreed to motions by opponents to postpone
discussion of the bill.

Finally, on February 26, the Senate, forming a Committee of the Whole, took up the bill.
Senator David Daggett of Connecticut, who had initiated some of the delay, again asked
for postponement of consideration, this time to March 4. He summarized the bill,
pointing out that it “contains none of the details for the construction, superintendence, or
management of the works, or for the regulation of the expenditure of the money.”

He understood the importance of internal improvements, but had objected to the bill for
several reasons. First, it was not authorized by the Constitution, “and, if it were,
secondly, it is inexpedient”:

Mr. D. said that he should with much reluctance urge any objections arising out of
the Constitution, for he had long since learned that the Constitution is made to
change with the times. It was one thing yesterday — it is another to-day.



However, the Constitution did not give Congress the power to construct roads and canals
or tax the people for their cost. “No one asserts the existence of such power. There is not
a word upon the face of the instrument on the subject,” except the authority to establish
post offices and post roads:

This, so far from authorizing the establishment by Congress of all roads, limits, if
it bear at all on the point, the power to post roads only; otherwise it must be
shown that an instrument which gives a special power over post roads, in terms,
gives, by implication a general power over all roads. Such absurdity should not
be imputed to the wise men who framed this Constitution.

The Constitution was very specific in its description of congressional authorities:

The States, at the adoption of the Constitution, possessed the entire control over
all the roads and canals within their respective limits. On this point there can be
no doubt. Each State always has, and now does, exercise the power. Is it taken
by the express prohibition? Certainly not. Is it taken by implication? Certainly
not, unless the power is given to the Congress in such manner as to preclude the
exercise of it by the States, and for such an idea no one contends.

If the power were given to Congress, it would have to have been under one of the
enumerated authorities in Article I. For example, Congress had authority to enact laws
for the “general welfare and common defence.” If those words were intended to give
Congress all the authority it needed for specific purposes, such as building roads and
canals, Senator Daggett asked why Article | enumerated specific authorities. If that were
true, “an enumeration of powers was wholly unnecessary, and is worse than useless; then
there is no Constitutional limit to the powers of this Government, but the discretion of the
Legislature.”

Some argued that the power was implied by the congressional authority to regulate
commerce:

If so, to regulate commerce, means to promote, to facilitate, to secure it by all
discreet measures, and the bill seems to have been framed in reference to such an
exposition.

With such a broad interpretation, Congress could do almost anything:

It may deserve much consideration, whether such a broad construction is not in
the face of the Constitution, and especially of the tenth article of the amendments,
which is in these words: “The powers not delegated to the United States by the
Constitution, nor prohibited to it by the States, are reserved to the States
respectively, or to the people.”

It is said, however, the appropriations have been made, and roads laid out by
Congress; and the Cumberland road and others are mentioned. Congress may
undoubtedly make roads through the lands of the United States, not within the
jurisdiction of any State, and the Cumberland road was established probably as a



post road. Be that as it may, precedents of such doubtful character, and of such
modern date, will not weigh much. The Constitution is not to be expounded by a
single decision of the Legislature.

He also addressed the argument that laws authorizing these roads were permitted because
they relied on the consent of the States, “and thus the power of Congress, if doubtful, is
confirmed, and the bill in question is drawn with this aspect.”

Senator Daggett had one question:

Can money be appropriated by Congress for an object over which it is not
authorized to legislate, because the States assent? Or, in other words, can a law
be made, with the consent of the States, which is not warranted by the
Constitution?

The Constitution, he argued, was “the shield of every individual in the nation, and that its
powers can neither be enlarged nor diminished by the States, except by amendments
made in pursuance of its provisions.”

He discussed the records of previous Presidents of the United States. Neither President
Washington nor John Adams “ever proposed a measure of this character.” President
Jefferson supported internal improvements, such as roads, canals, and other projects, but
as he said in his annual message to Congress on December 2, 1806, “I suppose an
amendment to the Constitution, by consent of the States, necessary, because the objects
now recommended are not among those enumerated in the Constitution, and to which it
permits the public moneys to be applied.” Similarly, President Madison had endorsed
internal improvements, “but always with doubts as to the propriety of an interference,
without amendments to the Constitution.”

Even granting the constitutional authority for the sake of argument, Senator Daggett
stated that “in his judgment, the project was inexpedient.” The bill dedicated the funds
but provided no details on which projects, whether developed with States or individuals,
would be funded or what to do with any profits. Before agreeing to “grant away” more
than $12 million over the 20-year charter of the Second National Bank, “it is reasonable
that the manner of expenditure should be pointed out.” Moreover, with a debt of

$120 million arising from the war, the “time also is not proper.” Other needs existed, and
would occur over the 20-year period.

Further, many States had “already expended large sums for the objects contemplated by
this bill,” resulting in the public being “sufficiently accommodated.” Was it fair to
burden the States with taxes “for a system of internal improvements, not needed by
themselves, because States have neglected these objects”?

And what if the funds were dedicated, but States did not assent to the proposed projects?
If Congress had the asserted authority “it should be examined in a manner becoming the
supreme authority, and not by bargains with States.”



Finally, the measure would “produce much discord.” Every State and citizen had their
own ideas about what was needed. “The State Legislatures and Congress will be
besieged with applications and remonstrances, and a wide door opened to intrigue.” He
concluded:

In view of all these considerations, is it not a dictate of wisdom to pause before
we adopt a measure so important, so doubtful in its expediency, so questionable
as to its constitutionality?

Senator Martin D. Hardin of Kentucky argued that the general government had
responsibility to address conflicts among States as to their individual rights. For
example, river transportation depended on reducing rapids in an individual State, such as
the Ohio River rapids at Louisville, but if that State could not or chose not to address the
problem, it was certain that the other States relying on the river could not. “This power,
the power to regulate and to promote intercourse between the States, ought to belong to
the General Government.”

Senator Daggett had argued that regardless, the general government did not have
authority to help the States. True, Senator Hardin said, the Constitution did not expressly
grant that authority to Congress:

This would be correct, if there were no other parts of the Constitution from which
this power could be fairly deduced; if the subject of post roads was not one which
particularly called for such a provision as is contained in the Constitution. If no
provision were in the Constitution relative to the establishment of post roads,

I should not doubt the power of Congress to establish post roads from State to
State. But it might well be doubted whether they had the power to establish a post
road between two little towns within the same State, and off from the main post
routes, for the purposes of neighborhood, not State, convenience. Hence the
necessity for the express power in the Constitution.

Senator Hardin suggested other language, such as “to provide for the general welfare” as
granting the power:

If Congress possesses this power, the first question presenting itself is, will the
public welfare be promoted by great roads, which shall extend from Maine to
Louisiana, from the Atlantic to the Mississippi which shall by canals connect
inland navigation from one end of our union to the other — promote intercourse
between State and State, expedite the mail, and facilitate the transportation of
troops and munitions of war from one place to another in the hour of peril? | shall
not be answered in the negative by any honorable member. | will not dwell on
this point — the good sense of every one who hears me will respond in the
affirmative.

Thus the public welfare would be promoted, but would doing so jeopardize States’
rights? Senator Hardin agreed that States had the right to finance roads and canals, but
Congress also had not only the right but the duty to do the same:



Suppose, in a time of war, two neighboring posts separated by marshy ground,;
would not Congress possess the power to make a road between them to facilitate
the marching of troops and the transportation of munitions of war?

This authority was derived from the power to provide for the public defense and public
welfare. “Then Congress may make roads whenever these objects will be promoted,
provided, in so doing, the rights of States or individuals are not violated.” Senator Hardin
acknowledged that these powers might be abused to the disadvantage of a State’s rights.
If Congress were to take abusive actions, “it would be an usurpation, an act of tyranny on
State and individual rights.” He doubted the general government would act in that
manner:

For I will ask honorable gentlemen to inform me what State rights can be violated
if Congress were to erect, by contract with all the proprietors on whose soil it
passed, a great highway through any State; say, for example, a road from this
District through Virginia, to the mouth of the Kenawha [sic]? Have not the
citizens a right to sell their lands? To grant a right of way over them? Could not
any citizen, or combination of citizens, construct such a road without consulting
the Legislature of Virginia? And shall we be told that the national Government
cannot purchase this right for the American family? | ask what difference there is
in constructing a road by contract with the proprietors over whose soil it passes,
and building a fortification or a seventy-four within a State by contracts with the
proprietors of the ground used for either purpose?

(A “seventy-four” was a type of ship used in war, so called because it carried 74 guns or
cannons.)

The bill specifically calls for the assent of the State, which Senator Daggett questioned by
denying that State assent could be the basis for giving Congress power it did not possess
under the Constitution. Senator Hardin hoped that he had demonstrated that Congress
already possessed the power, thus State assent was not the source of the authority. If the
State consented, “there can be no confliction of powers or rights.”

As for postponing consideration, Senator Hardin argued that, “We have had this subject
before us the whole session, we have time enough to discuss it; why, then, not meet it.”

After additional discussion by other Senators on these issues, the Senate voted down the
Daggett motion, 18 to 19.

The Senate resumed discussion the next day, February 27. Senator Eli P. Ashmun of
Massachusetts, an opponent of the bill, introduced a motion to amend the bill by adding a
provision to the second section. Section 2 of the bill, at the time, read:

And be it further enacted, That the moneys constituting the said fund shall, from
time to time, be applied in constructing such roads or canals, or in improving the
navigation of such water courses, or both, in each State, as Congress, with the
assent of such State, shall by law direct, and in the manner most conducive to the
general welfare; and the proportion of the said moneys to be expended on the



objects aforesaid, in each State, shall be in the ratio of its representation, at the
time of such expenditure, in the most numerous branch of the National
Legislation.

Senator Ashmun’s motion added the following:

Provided, however, That no part of said fund shall be expended on any of the
objects aforesaid, within the State, without the assent of the Legislature thereof:
And provided, also, That if any State shall refuse its assent as aforesaid, there
shall be paid to such State such proportion of said moneys as would be expended
therein on the objects aforesaid, if such State had assented to said expenditure.

The Annals did not record discussion of the motion, including an explanation from
Senator Ashmun of the purpose of his motion. However, the Senate rejected this measure
by a wide margin, 5 to 33.

A supporter of the bill, Senator Richard H. Goldsborough of Maryland, moved to amend
Section 3, which assigned the fund to the care of the Secretary of the Treasury. The
Secretary’s duty was “to vest the said dividend, if not specifically appropriated by
Congress, in the stock of the United States; which stock shall accrue to, and is hereby
constituted a part of, the said fund.” Goldborough’s motion would delete everything after
“duty” and add:

To apportion and divide the said fund, as it annually accrues, among the several
States now existing, and such as may hereafter be admitted into the Union,
according to the then existing ratio of representatives, as before directed; and to
invest the same, so apportioned and divided, in funded debt of the United States,
in the names of the respective States, and the funded debt, so set apart in the
names of the respective States, shall be applied to the aforesaid objects, under the
concurrent direction of Congress and the Legislature of the State interested; and
he shall also lay before Congress, at their next annual session, the condition of the
said fund.

The Senate approved the motion, 21 to 17. It also approved an amendment, 26 to 12, to
the second section proposed by Senator Outerbridge Horsey of Delaware:

Provided, That the proportion of said fund to be assigned to any State, or any part
thereof, may, by the assent of such State, be applied to the purposes aforesaid in
any other State.

Senator Daggett proposed an amendment providing that in case of war, the funds could
be diverted “for the purpose of maintaining such war.” The Senate rejected the motion,
18 to 19.

Having completed consideration of motions, the Senate returned to the bill for final
action on February 28. First, it rejected, 14 to 22, a motion by Senator Daggett to
recommit the bill to the Committee on Roads and Canals. Then, by a vote of 20-15, the
Senate approved the bill.



On March 3, the House of Representatives again took up the bill as amended by the
Senate. After rejecting two motions to postpone debate, the House approved the bill as
amended.

The bill went to President Madison for his approval.
President Madison’s Action

As approved, Section 1 of the bill set aside and pledged the bonus and stock dividends
from the Second National Bank “as a fund for constructing roads and canals, and
improving the navigation of water courses, in order to facilitate, promote, and give
security to internal commerce among the several States, and to render more easy and less
expensive the means and provisions necessary for their common defence.”

Section 2, as noted previously, specified the general purposes for which the funds would
be used and that they would be used in in the ratio used to determine membership in the
House of Representatives. The number of Representatives from each State is determined
by population based on the census conducted every 10 years, following which the House
districts are revised accordingly. Thus, the funds were to be apportioned among the
existing States, and any new States, by population rather than need.

Under Section 3, the Secretary of the Treasury was to administer the fund. He would
divide the funds among the States based on their representation in the House to be used as
provided in Section 2. In addition, he was to report annually on the condition of the fund.

The final section, #4, directed the Secretary to invest the bonus in the stock of the bank,
so it would increase by interest payments until payments to the States were needed for
internal improvements.

Clay biographers David S. Heidler and Jeanne T. Heidler explained that President
Madison’s December 1816 encouragement of internal improvements was one reason
Congress passed the bill. “Madison’s seeming conversion . . . to the idea of limited
federal projects convinced skeptics that the Constitution’s ‘Necessary and Proper’ clause
might indeed sanction such enterprises.”

Speaker Clay and Representative Calhoun thought that with congressional passage, “the
difficult part was done.” Then:

On March 2, Calhoun paid a customary courtesy call on the outgoing president
and Mrs. Madison at the Octagon House, a wealthy Virginia planter’s property
that served as the president’s residence while the gutted Executive Mansion was
being rebuilt. Calhoun chatted politely with the Madisons, wished them well, and
prepared to leave. As Calhoun walked toward the door, Madison called to him.
The president seemed uncomfortable and clearly had something on his mind as he
accompanied Calhoun toward the exit. After a pause, he hesitantly said that he
planned to veto the Bonus Bill because he thought it unconstitutional.



The information stunned Calhoun. All of his hard work had been carried out on
the assumption that the president wanted a bill authorizing internal improvements,
and now with one in hand he was going to strike it down. Calhoun rushed to
Henry Clay with this news, and Clay quickly wrote to the president . . . .

[Heidler, David S., and Heidler, Jeanne T., Henry Clay: The Essential American,
Random House, 2010]

Speaker Clay wrote to President Madison, “Knowing that we cannot differ on the
question of the object of the Internal Improvement bill, however we may on the
Constitutional point, will you excuse me for respectfully suggesting whether you could
not leave the bill to your successor?” After President Madison’s departure, the bill would
remain alive, subject to incoming President Monroe’s signature, until the 14" Congress
adjourned on March 6.

President Madison could not. On March 3, his final full day in office, he vetoed the bill
and explained his reasoning in a veto message. He could not reconcile the proposal with
the Constitution. Section 8 of Article | of the Constitution enumerated the powers of
Congress “and it does not appear that the power proposed to be exercised by the bill is
among the enumerated powers, or that it falls by any just interpretation within the power
to make laws necessary and proper for carrying into execution those or other powers
vested by the Constitution . . . .”

He dismissed each of the enumerated powers as authority for the bill. The power “to
regulate commerce among the several States” could not be stretched to cover construction
of roads and canals “without a latitude of construction departing from the ordinary import
of the terms” in the article. Justifying the Bonus Act under the phrase “to provide for
common defense and general welfare” would be “contrary to the established and
consistent rules of interpretation” and would give Congress “a general power of
legislation instead of the defined and limited one hitherto understood.” The phrase, if
broadly interpreted, could embrace “every object and act within the purview of a
legislative trust.”

He also rejected the procedure Congress had used to justify construction of the National
Road:

If a general power to construct roads and canals, and to improve the navigation of
water courses, with the train of powers incident thereto, be not possessed by
Congress, the assent of the States in the mode provided in the bill can not confer
the power.

He concluded:

I am not unaware of the great importance of roads and canals and the improved
navigation of water courses, and that a power in the National Legislature to
provide for them might be exercised with signal advantage to the general
prosperity. But seeing that such a power is not expressly given by the
Constitution, and believing that it can not be deduced from any part of it without
an inadmissible latitude of construction and a reliance on insufficient precedents;



believing also that the permanent success of the Constitution depends on a
definite partition of powers between the General and the State Governments, and
that no adequate landmarks would be left by the constructive extension of the
powers of Congress as proposed in the bill, I have no option but to withhold my
signature from it, and to cherish the hope that its beneficial objects may be
attained by a resort for the necessary powers to the same wisdom and virtue in the
nation which established the Constitution in its actual form and providently
marked out in the instrument itself a safe and practicable mode of improving it as
experience might suggest.

The veto message did not address the provision in Article | giving Congress authority to
establish post offices and post roads.

Later that day, March 3, the House voted on a motion reading “that the House on
reconsideration, do agree to pass the said bill” despite the President’s reservations. The
House voted 60 yeas, 56 nays. The Annals noted:

It will be observed that the Speaker, on this occasion, differing from every other
question before the House, claimed and exercised the right to vote. Two-thirds
being required to decide the question affirmatively, the bill did not pass.

Later that day, the House informed the Senate of the President’s veto and its failure to
override. With the House unable to override, the Senate did not need to take any further
action.

The Bonus Bill was dead.

Professor Larson explained the failure:

In their desperation to get authority into national hands, Clay and Calhoun had
accepted a bill with no power to control local spoilsmen except by packaging their
greed in pork barrels. Further, they had reinterpreted the Constitution to suit the
wishes of majorities outdoors — a revolutionary practice virtually invented by
Jefferson and Madison in the early years of the republic, but one the aging framer
could not sanction in the hands of the coming generation. Much as he wanted
progress toward internal improvements, Madison could not authorize such
corruption in both the practice and structure of the American federal government.

In summary:

It was a bad bill, which could accomplish almost none of the coherence or control
that earlier designs attempted. Gallatin later denounced it. Jefferson condemned
it as threatening to “loosen all the bands of the constitution.” Madison himself
had shared with Jefferson a private note of alarm, one of very few direct clues to
the president’s motivation: the House was trying “to compass by law only an
authority over roads and Canals”: Legislative construction was the offence that
caught the president’s eye. Strict construction as a doctrine had been forced to



stop designs of overweening executives, but the same ganders could arise if the
people themselves, greedy for the patronage of Congress, mounted an assault on
the balanced Constitution. More than ever, outdoor partisan behavior looked to
Madison like factious combination, and special-interest issues like internal
improvements inexorably corrupted the legislative process.

The quote was a passing comment in a letter to Jefferson on February 15, 1817, in which
President Madison explained that he had not seen the bill, but if what he had heard about
it was true, the bill was “of an extraordinary character.”

Professor Larson continued:

Madison’s veto of the Bonus Bill effectively spread the burden of internal
improvements, at least for the moment, on the backs of the states or private
enterprises. Thirty years of frustration with local jealousies, rival jurisdictions,
vested interests, straitened purses, and the preferences of local capital for less
extravagant (and more immediately rewarding) projects all had failed to establish
the legitimacy of a national system or design. Jefferson and Madison still
believed (wrongly) that, if asked for an amendment, the states would “certainly
concede the power.” Therefore, out of no hostility to national improvements, but
to defend the Constitution against additional future encroachments, the leading
architects of a Republican alternative to the designs of the Federalist gentry
finally denied themselves — or at least their successors — the exercise of power for
the general good.

In rejoining the battle against consolidation, broad construction, and the
enlargement of federal authority, Madison and Jefferson underestimated the
danger that was building from resurgent antifederal sentiments in the states.
National purpose drifted dangerously while the kind of minimal caretaker
governments promised by the Spirit of 798 struggled to meet the demands of a
changing world. Gallatin’s Report had perfectly described the need to integrate
and arbitrate any differences among the states before they fostered more desperate
rivalries; but “states’ rights” and “strict construction” — polemical tools from
another context — now were being used by the strong to immobilize the weak
(and, perversely by the weak to immobilize themselves), blocking any effort to
cultivate fairness in a general system.

Historian George Rogers Taylor discussed the 19" century debates on internal
improvements in his classic 1951 work The Transportation Revolution — 1815-1860. He
wrote that the primary obstacle to a national system of internal improvements as
suggested by Gallatin, Calhoun, and Clay was “the bitter state and sectional jealousies
which were wracking the new nation”:

New England was almost solidly opposed to federally financed internal
improvements. Her own roads were relatively good, and she looked with genuine
alarm upon measures which would further augment the heavy migration of people



from her hills to the Ohio Valley to promote the commerce of New York,
Philadelphia, or Baltimore to the disadvantage of Boston.

Initially, New York and Pennsylvania were strong supporters of routes to the Northwest
Territory, “for across their territory lay promising routes to the West.” Taylor pointed out
that New York and Pennsylvania “together marshaled nearly half the votes which made
possible passage” of the 1817 Bonus Bill:

But this marked the high tide of such support from these states; each was soon
financing its own system and consequently [was] opposed to the development of
competitive routes to the West at federal expense.

The South had many navigable rivers, “yet no part of the country had poorer roads or
stood more greatly in need of federal capital to provide internal improvements than the
South.” Regardless, the South provided “little support” for internal improvements by the
general government:

Even in 1817 Calhoun could not command a majority of southern votes in favor
of his internal improvements measure. Later, as sectional issues became more
clearly defined, the people of the South grew even more strongly opposed to
federal grants for roads and canals. Southerners believed such expenditures
would benefit other sections more than the South. But even more important to
them was the fact that disbursements on internal improvements increased the need
for revenue and thus gave justification for a tariff system which they bitterly
opposed. Finally, the argument for federal internal improvements rested on a
broad interpretation of the Constitution, a construction which became increasingly
distasteful in the South as the defense of slavery gradually overshadowed all other
issues.

The expanding western States comprised the one section of the country that regularly
supported a national system of internal improvements:

Capital was scarce and the need pressing for improved routes to the East. But
even in this section voters were not unanimous in their approval. The dominance
of other issues as well as the existence of local jealousies always sufficed to
produce some opposition. [Taylor, George Rogers, The Transportation
Revolution — 1815-1860, Holt, Rinehart, and Winston, Inc.]



Part 4: The Toll-Gate Era

Under President James Monroe

On March 4, 1817, the day after President Madison’s veto of the Bonus Bill, James
Monroe took the Oath of Office as President of the United States. A Virginia native, he
had a varied career of public service. Although he opposed ratification of the
Constitution during the convention held for that purpose in Virginia, he served in the
United States Senate (1790-1794), as Minister to France (1794-1796) and the United
Kingdom (1803-1807), and as Governor of Virginia (January-April 1811) before
becoming Secretary of State (1811-1815) under President Madison. While serving as
Secretary of State, Monroe served simultaneously as Secretary of War during the final
year of the War of 1812 (1814) and beyond (1815).

Speaker Clay had hoped President Madison would hold off acting on the Bonus Bill so
that President Monroe could do so. However, if Speaker Clay thought President Monroe
would have signed the bill, he was almost certainly mistaken. Like his predecessors,
President Monroe supported internal improvements, but did not believe the Constitution
granted authority to Congress to advance projects.

He made his views clear during his Inaugural Address on March 4, 1817. After
discussing other topics, he said:

Other interests of high importance will claim attention, among which the
improvement of our country by roads and canals, proceeding always with a
constitutional sanction, holds a distinguished place. By thus facilitating the
intercourse between the States we shall add much to the convenience and comfort
of our fellow-citizens, much to the ornament of the country, and, what is of
greater importance, we shall shorten distances, and, by making each part more
accessible to and dependent on the other, we shall bind the Union more closely
together. Nature has done so much for us by intersecting the country with so
many great rivers, bays, and lakes, approaching from distant points so near to
each other, that the inducement to complete the work seems to be peculiarly
strong. A more interesting spectacle was perhaps never seen than is exhibited
within the limits of the United States — a territory so vast and advantageously
situated, containing objects so grand, so useful, so happily connected in all their
parts!

The reference to “constitutional sanction” meant that the needed internal improvements
did not yet have such sanction.

As he was preparing his first message to Congress for delivery in early December,
President Monroe wrote to former President Madison on November 24, 1817:

I am now engaged in preparing the message to congress, whose meeting is so near
at hand, that I shall, I fear, be badly prepared. The question respecting canals &



roads is full of difficulty, growing out of what has passed on it. After all the
consideration I have given it, I am fixed in the opinion, that the right is not in
Congress and that it would be improper in me, after your negative [in the Bonus
Bill veto], to allow them to discuss the subject & bring a bill for me to sign, in the
expectation that | would do it. | have therefore decided to communicate my
opinion in the message & to recommend the procuring an amendment from the
States, so as to vest the right in Congress in a manner to comprise in it a power
also to institute seminaries of learning. The period is perhaps favorable to such a
course.

The former President replied on November 29, 1817:

I am fully aware of the load of business on your hands, preparatory to the meeting
of Congress. The course you mean to take in relation to roads & Canals, appears
to be best adapted to the posture in which you find the case. A reluctance has
generally been felt, to include amendments to the Constitution among Executive
recommendations to Congress, but it seems to be called for on the present
occasion, as preferable to arresting their deliberations by a notice that the result
will be negatived, or to meeting the result with an unexpected negative. For
myself, | had not supposed that my view of the Constitution could have been
unknown, and | felt with great force the delicacy of giving intimations of it, to be
used as a bar or a clog, to a depending measure.

The expediency of vesting in Congress a power as to roads & Canals, | have never
doubted; and there has never been a moment when such a proposition to the States
was so likely to be approved. A general power to establish Seminaries, being less
obvious, and affecting more the equilibrium of influence between the national &
State Govts. is a more critical experiment . . .. | should consider it, as at least
essential, that the two propositions, whatever may be the modification of the
latter, should be so distinct, that a rejection of the one by the States may not be
inconsistent with the adoption of the other.

President Monroe included his views in his first annual message to Congress on
December 2, 1817:

When we consider the vast extent of territory within the United States, the great
amount and value of its productions, the connection of its parts, and other
circumstances on which their prosperity and happiness depend, we can not fail to
entertain a high sense of the advantage to be derived from the facility which may
be afforded in the intercourse between them by means of good roads and canals.
Never did a country of such vast extent offer inducements to improvements of this
kind, nor ever were consequences of such magnitude involved in them. As this
subject was acted on by Congress at the last session, and there may be a
disposition to revive it at the present, | have brought it into view for the purpose
of communicating my sentiments on a very important circumstance connected



with it with that freedom and candor which a regard for the public interest and a
proper respect for Congress require.

A difference of opinion has existed from the first formation of our Constitution to
the present time among our most enlightened and virtuous citizens respecting the
right of Congress to establish such a system of improvement. Taking into view
the trust with which I am now honored, it would be improper after what has
passed that this discussion should be revived with an uncertainty of my opinion
respecting the right. Disregarding early impressions | have bestowed on the
subject all the deliberation which its great importance and a just sense of my duty
required, and the result is a settled conviction in my mind that Congress do not
possess the right. It is not contained in any of the specified powers granted to
Congress, nor can | consider it incidental to or a necessary means, viewed on the
most liberal scale, for carrying into effect any of the powers which are specifically
granted.

In communicating this result I can not resist the obligation which | feel to suggest
to Congress the propriety of recommending to the States the adoption of an
amendment to the Constitution which shall give to Congress the right in question.
In cases of doubtful construction, especially of such vital interest, it comports
with the nature and origin of our institutions, and will contribute much to preserve
them, to apply to our constituents for an explicit grant of the power. We may
confidently rely that if it appears to their satisfaction that the power is necessary it
will always be granted.

In this case | am happy to observe that experience has afforded the most ample
proof of its utility, and that the benign spirit of conciliation and harmony which
now manifests itself throughout our Union promises to such a recommendation
the most prompt and favorable result. | think proper to suggest also, in case this
measure is adopted, that it be recommended to the States to include in the
amendment sought a right in Congress to institute likewise seminaries of learning,
for the all-important purpose of diffusing knowledge among our fellow-citizens
throughout the United States.

After receiving President Monroe’s message, the House appointed a committee to address
the portion related to roads, canals, and seminaries of learning. On December 15, 1817,
Representative Henry St. George Tucker of Virginia submitted the committee’s report to
the House. He addressed constitutionality in the first paragraph. Acknowledging that the
President did not believe the Constitution gave Congress the authority to fund roads and
canals, the report explained why the President’s opinion should not be “permitted to have
any influence on the disposition of Congress to legislate on this interesting subject; for if
the constitutional majority of the two Houses should differ with the Executive
Department, the opinion of the latter, however respectable, must yield to such an
expression of their will.”



After all, if Congress were to defer to the President’s view by not legislating on the
matter even though a two-thirds vote in both Houses of Congress could be achieved to
override his veto of a road or canal funding bill, “the presidential veto would acquire a
force unknown to the constitution, and the legislative body would be shorn of its powers
from a want of confidence in its strength, or from indisposition to exert it.”

It was proper, therefore, to consider the constitutional authority of Congress to pass
legislation for the construction and improvement of roads and canals with the consent of
the States. The goal of the discussion was “to compare what is manifestly admitted on
the one hand with what is claimed and contended for on the other.” The acts of past
Congresses and past Presidents afford “evidence of what may be regarded as conceded to
be within the powers of the General Government.” With these acts as a guide, “we shall
find it clearly admitted that there are some cases, at least, in which the General
Government possesses the constitutional privilege of constructing and improving roads
through the several States.”

The report cited, first, the Cumberland Road authorized by the Act of March 29, 1806:

The fund provided for this noble undertaking was to consist of the proceeds of the
sales of certain lands, the property of the United States, in the State of Ohio; so
that this act furnishes the double admission, that “roads may be laid out by
Congress through the several States with their consent,” and that “the expenses of
constructing such roads may constitutionally be defrayed out of the funds of the
United States.” The act was approved by the President in office in 1806; and
other acts, confirming, amending, and enlarging it, were passed by subsequent
Legislatures in the years 1810, 1811, and 1815, and approved by the President in
office at those periods. Nay, more: the last three acts contained appropriations to
the amount of $210,000, payable out of any moneys in the treasury, but
reimbursable out of the Ohio fund — a fund which might or might not prove
adequate, and which, in point of fact, is believed hitherto to have been
insufficient.

The report cited other roads funded by congressional action:

e An Act of April 27, 1806, authorized $6,000 “to cause to be opened a road from
Nashville, in the state of Tennessee, to Natchez, in the Mississippi territory.”
This funding was to improve the existing Natchez Trace to speed the U.S. mail.

e An Act of March 3, 1817, authorized $4,000 for a road to be cut and opened,
under the direction of the Secretary of War, from Reynoldsburg on the Tennessee
River in Tennessee into Mississippi through the Chickasaw Nation to intersect the
Natchez Road in accordance with a treaty dated August 5, 1815. The road had
been surveyed by Commissioners Thomas Johnson and Michael Dickson in
cooperation with two commissioners appointed by the Chickasaw Nation. They
reported on May 15, 1816, that the 129-mile road was “level and well watered;
but little causewaying and bridging will be necessary to make it as good a road as
any in the western country.” They estimated that “the sum of $2,000 will be



sufficient to make it a good road without any further expenses to Government;
and we believe that if the General Government authorizes the opening, it will be
done with promptness.” Representative Tucker pointed out that the legislation
went further than the legislation behind the Cumberland Road “in omitting to
require the previous consent of the State of Tennessee . . . and in directing the
expenses to be defrayed out of the public Treasury of the United States, without
providing for its reimbursement in any manner whatsoever.”

e “Since that period, they [the committee] have satisfactory information that a road
has been directed by the Executive of the United States to be improved, at the
expense of the General Government, and doubtless for military purposes. This
road is laid out from Plattsburgh, or its vicinity, in the State of New York, to
Sackett’s Harbor, in the same State.” Again, funding would come from the
general Treasury, with construction undertaken without consent of the State. (The
area between Plattsburgh and Sackett’s Harbor had been the site of battles during
the War of 1812. In 1817, President Monroe’s tour of the northern States took
him to Plattsburgh (July 25) and Sackett’s Harbor (August 3). He soon ordered
construction of a military road linking the two military stations.)

(As discussed earlier, the Act of April 21, 1806, also appropriated $6,400 for the road
from Athens, Georgia, to New Orleans, but Representative Tucker’s report did not
mention it.)

Based on precedence, then, Congress had the authority to lay out, construct, and improve
post roads with the assent of the States involved; to open, construct, and improve military
roads through the States, again with their consent; and to cut canals through the States,
with their consent, “for promoting and giving security to internal commerce, and for the
more safe and economical transportation of military stores, &c. in time of war; leaving in
all these cases the jurisdiction right over the soil in the respective States.”

To justify these authorities, the committee did not find it necessary “to resort to what is
called a liberal construction of the constitution.” Because the powers asserted “are not in
derogation of State rights, (since they can only be exercised by their assent) there is less
reason for adhering to extreme rigor of construction.” If the power were oppressive of
States’ rights, dangerous to those rights, or “calculated to aggrandize the Union and to
depress its members,” it might be necessary to resort to the “letter of their authority.” In
this case, the authority *“is beneficent in its effects, and only felt in the blessing it confers;
where it is not proposed to act except with the assent of the party which is to be affected;
where the measure is more calculated to increase the opulence and the power of the State
than to aggrandize the Union at its expense, it might fairly be contended that a less
rigorous construction of the constitution would be justified”:

It is neither unprecedented nor improper to construe the same instrument liberally
where the interests of the contracting parties will be thereby promoted, and to
adhere to a greater strictness where injury may arise to either by an interpretation
too latitudinous. That the powers in question are neither dangerous in their
tendencies nor calculated to prove injurious to the States, would seem fairly



inferrible [sic] from the recommendation to amend the constitution, and from the
importance so vastly attached to these objects on all hands.

But your committee, nevertheless, do not conceive it necessary to call to their aid
the liberal principles of construction which the occasion might justify. They
disavow any use of the general phrase in the constitution “to provide for the
common defence and general welfare” as applicable to the enumeration of
powers, or as extending the power of Congress beyond the specified powers; and
they admit that, to support their position, it must appear that the powers contended
for are expressly granted, or that they are both “necessary and proper” for
carrying into execution some other express power.

That Congress could construct and improve post roads under the power “to establish Post
Offices and post Roads” was “manifest, both from the nature of things and from
analogous constructions of the constitution.” If “establish” simply meant designate, the
power “might be rendered in a great measure inefficient and impracticable.” If, for
example, the general government designated a post road, a State might discontinue the
road:

If the power to establish confers only the authority to designate, Congress can
have no right either to keep a ferry over a deep and rapid river for the
transportation of the mails, or to compel the owners of a ferry to perform that
service; and yet our laws contain an act, acquiesced in for more than twenty years,
imposing penalties on ferrymen for detaining the mail, and on other persons for
retarding or obstructing its passage. It would be difficult to discover how this
power of imposing penalties can be supported, either as an original or accessory
power, except upon principles of more liberal construction than those now
advanced. There are, therefore, not a few who believe that, under the authority to
“establish” post roads, Congress have express power to lay out, construct, and
improve roads for the transportation of the mails.

Beyond “establish,” the Constitution gave Congress authority to make all laws that were
“necessary and proper” for carrying out the enumerated powers described in Article I.
Thus, under the “necessary and proper” clause of the Constitution, Congress had all the
authority needed for “the complete enjoyment of the privilege of ‘establishing post
offices and post roads.’”

A narrow construction of the Constitution would mean that delegates to the
Constitutional Convention intended that “the right of transporting the mails” would be
held at the will of the States:

Can it be supposed, that the convention, in conferring the power and imposing the
duty of transporting the mails, (in its nature a matter of national concern,)
intended to vest in Congress the mere authority to designate the roads over which
it should be carried? Can it be denied that the right to render a road passable is
“necessary” to the enjoyment of the privilege of transporting the mails? Or can it



be denied that such improvement, with the assent of the States, is proper? And if
“necessary and proper,” is it not justified as an incidental power?

If one believes that the Constitution meant to establish only a right of way, with the soil
and jurisdiction remaining with the States, there should be no objection to the
improvement of post roads with their assent. Under the 10" Amendment to the
Constitution, if “this right is reserved to the States, it is within the power of the State to
grant it, unless the United States are incapable of receiving such a privilege.” Past acts,
such as Virginia ceding its claims to the Northwest Territory, showed that to be the case.

If the general government had the right to build roads in territories that the States cede to
it, “can the inferior privilege be denied it of receiving from a State the right of making or
repairing the roads over which it is compelled to transport the mails through the Union?”

The right to make military roads without State consent during a war is not disputed; “it
seems fair to assume that, whenever a military road becomes necessary for the national
safety, it is in the power of the General Government to construct it.” In times of peace,
the general government can best judge when a road is necessary to prepare for possible
wars:

It is not proposed to enter upon the delicate inquiry whether this right can be
exercised by the General Government without the assent of the respective States
through whose territories a road is constructed, in time of peace, with a view to
military operations in any future wars. Leaving this question for discussion
whenever the occasion may call it forth, your committee are content in this report
to assert the right to exercise this “necessary” power, with the assent of the States.

Having examined the constitutional basis for the construction of roads by the United
States, “it may not be unimportant to examine what has been the practice under its
provisions.” Admittedly, “the act of the Executive branch of the Government, though
they cannot be relied on to support acknowledged error,” but those acts may be referred
to in determining the authority of Congress to fund internal improvements:

Among the most conspicuous of the analogies afforded by the acts of Congress is
the establishment of the Cumberland road already mentioned. This road has been
constructed under the authority of the United States, with their funds, and through
several of the States, with their assent. It has received the sanction of several
distinct representative bodies, and of two President of the United States. In short,
if precedent alone were wanting, this act would furnish it.

The roads from Nashville and Reynoldsburg to Mississippi were similar examples, but
the report focused on the War Department’s military road from Plattsburgh to Sackett’s
Harbor:

This road is not to be constructed with any express assent of the State through
which it passes, nor by the authority of Congress, but the President has deemed it



necessary as a military road, and has ordered it to be made accordingly; a
measure, the advantages of which are understood to be so palpable, as to have
given great satisfaction in the country where the road is made. Hence, however,
the question results, whether the exercise of this power by the President is not an
express admission of the right of the General Government to open military roads
even in time of profound peace, when they are believed to be necessary; and, if
the power of judging of this necessity is possessed by the Executive, it cannot, it
is presumed, be denied to the yet more important organ of the nation’s will — the
Legislature of the Union.

(Progress on the military road was slow. The soldiers who were expected to build the
road were initially committed instead to improving facilities in and around the military
bases. A summary of progress dated January 20, 1823, reported that construction from
Plattsburgh to French Mills (Fort Covington) on the Salmon River had been completed
for only 20 miles. “The remainder is opened, but required to be cleared of stumps and
stones, and to be so formed as to carry off water.” Between Sackett’s Harbor and
Morristown on the St. Lawrence, the road also had been completed for 20 miles, with the
remainder open but in need of clearance of stumps and stones and drainage
improvements. “It was foreseen that the natural growth of the country between French
Mills and Morristown would soon complete the connexion without external aid. By
means of this communication, the land forces on the two lakes (Ontario and Champlain)
may be promptly united at any point on our St. Lawrence border, and thrown at once
upon the possessions of the enemy.” The report estimated that the remaining work,
involving a level country, free of mountains and “considerable hills,” and rivers could be
“completed in two seasons, and that the expenditure in each season would not exceed
$3,500.” According to an 1882 Treasury Department compilation of expenditures on
internal improvements, Congress appropriated $3,500 for the work by an Act of March 3,
1823, which was expended in 1823-1825. [ASP Doc. No. 534; A Statement of
Appropriations and Expenditures for Public Buildings, Rivers and Harbors, Forts,
Arsenals, Armories, and Other Public Works (from March 4, 1789, to June 30, 1882),
compiled by the Department of the Treasury])

Similar arguments, the report pointed out, would apply to the congressional authority to
fund construction of canals:

It may suffice to add, that the power to make canals and roads, for the promotion
and safety of internal commerce between the several States, may justly be
considered as not less incidental to the regulation of internal commerce than many
of the powers exercised under the authority to regulate foreign commerce are
necessary to that power . . . .

It is true that the wants of the Union cannot confer power under the Constitution;
but they may justly be touched upon as affording aid in its construction. They
must have been clearly foreseen, and must have been supposed to be provided for.
If the power to carry on war implies “the necessary and proper” means of
conducting it to a safe and proper issue, and if, without the use of these means, the



burdens, and the privations, and the miseries of war, are to be indefinitely
increased, and its issue (always doubtful) rendered yet more precarious and
unprosperous, are we not justified in presuming these means to have been
contemplated as being vested in the General Government? Are we not justified in
asserting this “necessary” power — the power of constructing roads and canals — at
least with the assent of the States?

The Constitution provides the authority for Congress to initiate taxes “to pay the debts
and provide for the common defence and general welfare of the United States.”
Although this phrase “general welfare” did not identify specifics, “it would be difficult to
reconcile either the generality of the expression or the course of administration under it,
with the idea that Congress has not a discretionary power over its expenditures, limited
by their application “to the common defence and general welfare.”

He cited activities that Congress had authorized to illustrate how the term was applied
although no examples were mentioned in the Constitution: buying Thomas Jefferson’s
library to restart the Library of Congress that the British had burned during the war; the
services of a Chaplain for Congress; the purchase of paintings for the walls of the Capitol
building; to relieve “the wretched sufferers of VVenezuela™; or the Lewis and Clark Corps
of Discovery from Missouri to the Pacific Northwest. “Yet, to these and to similar
objects have the funds of the United States been freely applied, at every successive
session of Congress, without a question as to the constitutionality of the application.”
They and many other appropriations can be justified only “upon the principle that the
general clause in question has vested in Congress a discretionary power to use for the
“general welfare” the funds which they are authorized to raise.”

The committee did not see “any danger that such a power will be abused, while the vigor
of representative responsibility remains unimpaired.” The founders, in adding the phrase
“general welfare” to the Constitution, relied on this principle “for the protection of the
public purse. It was a safe reliance.” They could not have anticipated the future well
enough to specify a limited list of purposes that would restrict Congress no matter what
happened:

Hence proceeds the use of this general phrase in relation to the purposes to which
the revenues may be applied, while the framers of the instrument, in the clause
which concludes the enumeration of powers, scrupulously avoid the use of so
comprehensive an expression, and confine themselves to the grant of such
incidental power as might be both “necessary and proper” to the exercise of the
specified powers.

Admittedly, the power of taxation is not unlimited:

There is a distinction between the power to appropriate money for a purpose, and
the power to do the act for which it is appropriated; and if so, the power to
appropriate money “for the general welfare” does not by fair construction extend
the specified or incidental powers of Government. Thus, in the case under



consideration, if the power to make a road or dig a canal is not given, the power

of appropriating money cannot confer it, however generally it may be expressed.
If there were no other limitation, the rights of the respective States over their soil
and territory would operate as a restriction.

If this explanation was too strict a construction of the Constitution, the examples already
cited and many others would appear to be “a continued series of violations of the
Constitution, from the first session after its adoption, to the present day.”

The committee’s report concluded:

From all these considerations, your committee submit it as their opinion that
Congress has the constitutional power to construct roads and canals through the
several States, with the assent of the States, on such terms as may be agreed on,
leaving the jurisdictional rights in the States, respectively. To these and other
national improvements which may be found to be within the constitutional powers
of the Government, they think it advisable that the interest of the Government in
the Bank of the United States should be appropriated. They forbear to give
greater length to this report by enlarging on the important advantages to be
derived from their national improvements; they also forbear, at this time, to offer
the details of any plan upon the subject, presuming it most proper to obtain the
sense of the House of Representatives, in the first instance, on the general
proposition. For this purpose, they respectfully submit the following resolution:

Resolved, That, in order to promote and give security to the internal commerce
among the several States; to facilitate the safe and expeditious transportation of
the mails by the improvement of post roads, with the assent of the respective
States; to render more easy and less expensive the means and provisions
necessary for the common defence by the construction of military roads, with the
like assent of the respective States; and for such other internal improvements as
may be within the constitutional powers of the General Government, it is
expedient that the sum to be paid to the United States, by the twentieth section of
the act to incorporate the subscribers to the Bank of the United States, and the
dividends which shall arise from their shares in its capital stock, be constituted as
a fund for internal improvement. [ASP, Doc. No. 435]

On December 22, 1817, President Monroe wrote to former President Madison on a
couple of issues, including the Tucker committee’s report:

The subject of an amendment to the Constitution as brought before Congress, in
the message is opposed by a report from Mr. Tucker, which I have not yet read,
but shall to-day. | understand that it criticizes with severity the doctrine contained
in the message, & endeavours to invalidate it, by the measures already sanctioned
by Mr. Jefferson, yourself and in part by me, in ordering a fatigue party to
improve the road between Plattsburg and Hamilton. Be so good as to give me in



detail the reasons which justify the Cumberland road which presents the greatest
difficulty.

Former President Madison replied on December 27, 1817. After discussing the other
issue that President Monroe had raised, the former President turned to the road issue:

The Cumberland road having been a measure taken during the administration of
Mr. Jefferson, and as far as I recollect not then brought to my particular attention,
I can not assign the grounds assumed for it by Congress, or which produced his
sanction. | suspect that the question of Constitutionality was but slightly if at all
examined by the former, and that the Executive assent was doubtingly or hastily
given. Having once become a law, and being a measure of singular utility,
additional appropriations took place of course under the same administration: and
with the accumulated impulse thence derived, were continued under the
succeeding one, with less of critical investigation perhaps than was due to the
case. Be all this as it may, the case is distinguished from that now before
Congress, by the circumstances 1. that the road was undertaken essentially for the
accommodation of a portion of the Country, with respect to which Congress have
a general power not applicable to other portions. 2. that the funds appropriated
and which alone have been applied, were also under a general power of Congress,
not applicable to other funds. As a precedent, the case is evidently without the
weight allowed to that of the National Bank, which had been often a subject of
solemn discussion in Congress, had long engaged the critical attention of the
public, and had recd. reiterated and deliberate sanctions of every branch of the
Govt: to all which had been superadded many positive concurrencies of the State
Govts and implied ones by the people at large. The Bank case is analogous to that
of the Carriage tax which was generally regarded by those who opposed the Bank
as a direct tax and therefore unconstitutional, and did not receive their
acquiescence, untill their objections were superseded by the highest Judicial as
well as other sanctions. As to the case of post roads and military roads; instead of
implying a general power to make roads, the constitutionality of them must be
tested by the bona fide object of the particular roads. The Post cannot travel nor
troops march without a road. If the necessary roads can not be found, they must
of course be provided.

Serious danger seems to be threatened to the genuine sense of the Constitution,
not only by an unwarrantable latitude of construction, but by the use made of
precedents which can not be supposed to have had, in the view of their authors,
the bearing contended for, and even where they may have crept, thro’
inadvertence, into Acts of Congress, and been signed by the Executive at a
Midnight hour, in the midst of a group scarcely admitting perusal, and under a
weariness of mind as little admitting a vigilant attention.

Another and perhaps a greater danger is to be apprehended from the influence
which the usefulness & popularity of measures may have on questions of their
Constitutionality. It is difficult to conceive that any thing short of that influence



could have overcome the constitutional and other objections to the Bill on roads
and canals which passed the two Houses at the last Session.

These Considerations remind me of the attempts in the Convention to vest in the
Judiciary Dept. a qualified negative on Legislative bills. Such a controul
restricted to constitutional points, besides given greater stability and system to the
rules of expounding the Instrument, would have precluded the question of a
Judiciary annulment of Legislative Acts. But | am running far beyond the subject
presented in your letter, and will detain you no longer that [sic] to assure you of
my highest respect and sincerest regard.

(Madison’s comment about a carriage tax referred to an Act of June 5, 1794, in which
Congress approved a tax on “all carriages for the conveyance of persons, which shall be
kept by or for any person, for his or her own use or to be let out to hire, or for the
conveying of passengers,” with the tax ranging from one to ten dollars annually
depending on the vehicle. Treasury Secretary Hamilton had suggested the tax, among
others, to raise funds during a period when war with England again seemed likely. It was
essentially a luxury tax at a time when few people could afford carriages. Representative
James Madison voted against the bill, which he considered unconstitutional.

(In a challenge arranged by anti-Federalists, Daniel Hylton, a Virginia import merchant,
refused to pay the tax on the 125 vehicles he claimed, falsely, to own for his own use (a
later scholar pointed out that he claimed to own more carriages than existed in the entire
State of Virginia at the time). Under the Constitution, “all duties, imposts and excises
shall be uniform throughout the United States.” The issue, therefore, was whether
Congress could impose a tax, namely the tax on carriages, that was not uniform in every
State. The United States sued Hylton as part of a plan the government worked out with
him to get the case to the Supreme Court — all parties knew he did not own 125 carriages
and, if the court ruled against him, he would be required to pay the tax on only one
carriage, probably the only one he owned in reality. The key to the number was that the
tax per 125 vehicles equaled the threshold amount that would qualify for a Supreme
Court review.

(When the case was to be argued before the Supreme Court, the Treasury Department
hired former Secretary Hamilton to defend the tax, which he did in a 3-hour presentation.
Chernow, in his Hamilton biography, wrote:

He also argued notable constitutional cases, finally traveling to Philadelphia in
early 1796 to defend before the Supreme Court the constitutionality of the
carriage tax he had introduced as treasury secretary. “He spoke for three hours,
said one newspaper, “and the whole of his argument was clear, impressive, and
classical.”

(In Hylton v. United States (1796), the Supreme Court agreed with Hamilton that the tax
was not a tax that had to be applied uniformly among the States and, therefore, was
constitutional. Later legal scholars have questioned the court’s reasoning, but the more



important point was that Hylton v. United States was the first time the Supreme Court
determined whether a law passed by Congress and signed by the President was
constitutional — at the time, the court’s jurisdiction was a questionable issue in itself.
This authority was later established in the Supreme Court’s landmark Marbury v.
Madison opinion (1803). The tax on carriages for personal use was repealed along with
other internal taxes, including on stills, domestic distilled spirits, and refined sugar, by an
Act signed by President Thomas Jefferson on April 6, 1802.)

McCulloch v. Maryland

The Second National Bank of the United States was controversial from the start. The
bank, based in Philadelphia, opened branches in other cities, including Baltimore in 1817.
The following year, Maryland imposed a tax on all banks not chartered by the State.
When the Second National Bank refused to pay the tax, the State filed suit against the
branch’s James William McCulloch (he actually spelled his name M’Culloch, but the
case is known by the misspelling). The result was the landmark Supreme Court opinion
McCulloch v. Maryland issued by Chief Justice John Marshall on March 6, 1819.

The opinion stated that the Constitution, as was clear, did not mention a power to
establish corporations, but when doing so “becomes an appropriate means of exercising
any of the powers given by the Constitution to the Government of the Union, it may be
exercised by that Government.” The Bank, “has, constitutionally, a right” to establish its
branches or offices of discount and deposit” in any State:

The State within which such branch may be established cannot, without violating
the Constitution, tax that branch.

The State governments have no right to tax any of the constitutional means
employed by the Government of the Union to execute its constitutional powers.

The opinion discussed interpretation of the right of Congress to make all necessary and
proper laws for carrying out its enumerated powers. Maryland had argued that this
phrase was necessary only to give Congress the power of making laws — that otherwise,
doubts might arise regarding the ability of Congress to exercise its powers in the form of
legislation. Chief Justice Marshall dismissed this thinking. “That a legislature, endowed
with legislative powers, can legislate is a proposition too self-evident to have been
questioned.”

Nevertheless, he agreed that the phrase limited the power of Congress. “Congress is not
empowered by it to make all laws which may have relation to the power conferred on the
Government, but such only as may be *necessary and proper’ for carrying them into
execution.” The word “necessary” was critical because it limited “the right to pass laws
for the execution of the granted powers to such as are indispensable, and without which
the power would be nugatory. That it excludes the choice of means, and leaves to
Congress in each case that only which is most direct and simple.”

In common usage, “necessary” conveyed such means as are “convenient, or useful, or
essential.” Elsewnhere in the Constitution, the framers had felt the need to limit the term



(“No State shall, without the Consent of the Congress, lay any Imposts or Duties on
Imports or Exports, except what may be absolutely necessary for executing its inspection
Laws™), but did not limit the phrase “necessary and proper.” Context, therefore, must be
taken into account.

The framers intended the Constitution “to endure for ages to come, and consequently to
be adapted to the various crises of human affairs”:

To have prescribed the means by which Government should, in all future time,
execute its power would have been to change entirely the character of the
instrument and give it the properties of a legal code. It would have been an
unwise attempt to provide by immutable rules for exigencies which, if foreseen at
all, must have been seen dimly, and which can be best provided for as they occur.
To have declared that the best means shall not be used, but those alone without
which the power given would be nugatory, would have been to deprive the
legislature of the capacity to avail itself of experience, to exercise its reason, and
to accommodate its legislation to circumstances.

The Constitution specified a few cases where Congress may punish those who violate its
laws, such as counterfeiting securities and coins of the United States, though for other
purposes, punishment is not an enumerated power:

The several powers of Congress may exist in a very imperfect State, to be sure,
but they may exist and be carried into execution, although no punishment should
be inflicted, in cases where the right to punish is not expressly given.

Take, for example, the power “to establish post-offices and post-roads.” This
power is executed by the single act of making the establishment. But from this
has been inferred the power and duty of carrying the mail along the post road
from one office to another. And from this implied power has again been inferred
the right to punish those who steal letters from the post office, or rob the mail. It
may be said with some plausibility that the right to carry the mail, and to punish
those who rob it, is not indispensably necessary to the establishment of a post
office and post road. This right is indeed essential to the beneficial exercise of the
power, but not indispensably necessary to its existence. So, of the punishment of
the crimes of stealing and falsifying a record or process of a Court of the United
States, or of perjury in such Court. To punish these offences is certainly
conducive to the due administration of justice. But Courts may exist, and may
decide the causes brought before them, though such crimes escape punishment.

If “necessary and proper” were interpreted as Maryland proposed in this case, “it would
be an extraordinary departure from the usual course of the human mind, as exhibited in
composition, to add a word the only possible effect of which is to qualify that strict and
rigorous meaning, to present to the mind the idea of some choice of means of legislation
not strained and compressed within the narrow limits for which gentlemen contend.”

In summary, the opinion rejected Maryland’s argument because, “The clause is placed
among the powers of Congress, not among the limitations on those powers. Its terms



purport to enlarge, not to diminish, the powers vested in the Government. It purports to
be an additional power, not a restriction on those already granted.”

Chief Justice Marshall stated that the government’s powers were limited and those
powers must not be transcended. Nevertheless, a sound construction of the Constitution
“must allow to the national legislature that discretion with respect to the means by which
the powers it confers are to be carried into execution which will enable that body to
perform the high duties assigned to it in the manner most beneficial to the people.”

Addressing the power to establish corporations, such as the Second National Bank, the
opinion continued with the landmark view on the Supreme Court’s jurisdiction:

Should Congress, in the execution of its powers, adopt measures which are
prohibited by the Constitution, or should Congress, under the pretext of executing
its powers, pass laws for the accomplishment of objects not intrusted to the
Government, it would become the painful duty of this tribunal, should a case
requiring such a decision come before it, to say that such an act was not the law of
the land. But where the law is not prohibited, and is really calculated to effect any
of the objects intrusted to the Government, to undertake here to inquire into the
degree of its necessity would be to pass the line which circumscribes the judicial
department and to tread on legislative ground. This Court disclaims all
pretensions to such a power.

After this declaration, it can scarcely be necessary to say that the existence of
State banks can have no possible influence on the question. No trace is to be
found in the Constitution of an intention to create a dependence of the
Government of the Union on those of the States, for the execution of the great
powers assigned to it. Its means are adequate to its ends, and on those means
alone was it expected to rely for the accomplishment of its ends. To impose on it
the necessity of resorting to means which it cannot control, which another
Government may furnish or withhold, would render its course precarious, the
result of its measures uncertain, and create a dependence on other Governments
which might disappoint its most important designs, and is incompatible with the
language of the Constitution. But were it otherwise, the choice of means implies
a right to choose a national bank in preference to State banks, and Congress alone
can make the election.

After the most deliberate consideration, it is the unanimous and decided opinion
of this Court that the act to incorporate the Bank of the United States is a law
made in pursuance of the Constitution and is a part of the supreme law of the
land.

Therefore, the bank had the authority to establish branches where it thought best,
including in Maryland. The general government and the States had separate authority to
impose taxes. “That the power of taxing it by the States may be exercised so as to
destroy it is too obvious to be denied.” If States and the general government had
concurrent powers, the power of the general government to tax State-chartered banks



would sustain the power of the States to tax a nationally chartered bank. However, the
source of authority differs in the two cases:

The people of all the States have created the General Government, and have
conferred upon it the general power of taxation. The people of all the States, and
the States themselves, are represented in Congress, and, by their representatives,
exercise this power. When they tax the chartered institutions of the States, they
tax their constitutions, and these taxes must be uniform. But when a State taxes
the operations of the Government of the United States, it acts upon institutions
created not by their own constituents, but by people over whom they claim no
control. It acts upon the measures of a Government created by others as well as
themselves, for the benefit of others in common with themselves. The difference
is that which always exists, and always must exist, between action of the whole on
a part, and the action of a part on the whole — between the laws of a Government
declared to be supreme, and those of a Government which, when in opposition to
those laws, is not supreme.

The States, in short, “have no power, by taxation, or otherwise, to retard, impede, burden,
or in any manner control the operations of the constitutional laws enacted by Congress to
carry into execution the powers vested in the General Government. This is, we think the
unavoidable consequence of that supremacy which the Constitution has declared.” The
law enacted by the legislature of Maryland imposing a tax on the Bank of the United
States was, therefore, “unconstitutional and void.”

McCulloch v. Maryland remains one of the Supreme Court’s most important decisions,
for it confirmed the important principles of Federal supremacy and the implied powers
derived from the Constitution.

A Constitutional Amendment

The Senate and the House reacted to President Monroe’s comments on internal
improvements in his message of December 2, 1817.

The Senate took the most direct approach. On December 9, Senator Barbour introduced a
motion containing an amendment that would do exactly what Presidents Jefferson,
Madison, and now Monroe wanted:

Congress shall have power to pass laws appropriating money for constructing
roads and canals, and improving the navigation of water-courses: Provided,
however, That no road or canal, shall be conducted in any State, nor the
navigation of its waters improved, without the consent of such State: And
provided also, That whenever Congress shall appropriate money to these objects,
the amount thereof shall be distributed among the several States, in the ratio of
representation which each State shall have in the most numerous branch of the
National Legislature. But the portion of any State, with its own consent, may be
applied to the purpose foresaid, in any other State.



Senator Barbour told his colleagues that his views had not changed. Congress “had the
authority already which it was intended to give them by this amendment.” However, in
view of President Madison’s veto of the Bonus Bill and President Monroe’s restatement
of the view that an amendment was needed, Senator Barbour concluded that the
“impracticability” of passing the Bonus Bill now “he presumed, must be palpable.”

He thought it better to “recur to the people — the original and only legitimate fountain of
power.” If Congress had the power, but knew that the people opposed the exercise of it,
“he presumed Congress would forbear to resort to it.” If the people wanted Congress to
legislate on internal improvements, “there is no cause to apprehend that the State
Legislatures, bringing with them into the councils that will, and the sentiments of their
constituents, will withhold the grant of power intended by the proposed amendment.”

Having been guaranteed the power to fund internal improvements, “Congress may
proceed with a certainty that they not only have the power, but that it is the wish of their
constituents it should be exercised”:

But if the people should think we have not the power, however they might
approve the expediency of the measure, in itself, yet being, in their opinion out of
the limits of our Constitutional power, they, as watchful guardians of our
Constitutional power, could not fail to condemn us.

It was difficult to know what the public opinion was “except that we are warranted in
saying, if we take the votes of the last Congress as a fair representation, they are nearly
equally divided.” The proposed amendment was, in “the true spirit of free principles,” a
way to go back to the people “for their interpretation.”

Senator Barbour acknowledged the drawback of advancing the amendment:

Some gentlemen say that if they vote for this amendment they commit themselves
as to consistency, and weaken the Constitution.

This was the argument, mentioned previously, that if the States did not approve the
amendment, the Members of Congress who voted for it, despite their view that Congress
had the authority, would commit themselves to the idea that the Constitution did not give
Congress the power to approve funds for roads and canals:

Mr. B did not perceive the correctness of that view of the subject. On the
contrary, the vote in favor of the amendment by those holding the affirmative of
the right of Congress already, will manifest a liberality by uniting with those who
are of a different sentiment; and none will make a surrender of their opinions.
For, if the amendment should be carried, whether the opinion as to the present
power of Congress be right or wrong will be insignificant. If it should fail, each
will recur to his opinion, as now entertained, and act upon it without any restraint
arising from his liberality in uniting with those who differ from him on the
constitutionality of this question.



He based the amendment on the discussions during debate in the previous Congress on
the Bonus Bill. The amendment restrained congressional power by requiring the consent
of the State in which an improvement is proposed. “This prevents an unpleasant
collision.” The funds would be divided among the States based on their numbers in the
House of Representatives. Although it might be more advantageous to concentrate the
efforts of the United States on some great object, yet there is a fear and jealousy among
the small States, that the large would monopolize the whole. During debate in the
previous Congress, the concern had been expressed that without fixed apportionment, the
power granted by the failed Bonus Bill and now the amendment “might become an
instrument of intrigue and corruption; and a canal or a road might be weighed against a
Presidential candidate, and the scale would be inclined as avarice or ambition
preponderated.”

Moreover, without a fixed apportionment among all States, he feared that “all attempts at
amendment would prove abortive”:

The small States, it is to be apprehended, will surrender themselves to these fears,
if this guaranty is not given; with it there could be no cause of apprehension, and
he could perceive no cause to doubt its success.

He was not, he emphasized, trying to enlarge the power of the General Government:

He was anxious to see the spirit in which it originated kept perpetually in view;
namely, that whatever could be as well done by the States as the General
Government, the power of doing it should be retained exclusively to the States;
while the General Government should exercise its authority on objects exclusively
national; and there should be a coincidence of authority only where its exercise
should be dictated by necessity or great advantage. The establishing [of] military
roads from one end to the other of this extensive empire, or an internal navigation
on the same scale, required the resources and the superintending power of the
General Government. While all minor objects of internal improvement,
particularly affecting the State, may be therefore well and correctly given
exclusively to the States, that which is national should belong to the General
Government. It was with these sentiments, Mr. B said, he presented the proposed
amendment to the consideration of the Senate.

The Annals summarized that, “The resolution passed to a second reading.”

Senator Barbour brought the resolution to the floor on March 17, but on motion of
Senator Lacock, agreed to postpone consideration. Barbour again brought the
amendment to the floor on March 26. The Annals explained:

[On] motion of Mr. Daggett, that the further consideration thereof be postponed
until the first Monday in July next, it was determined in the affirmative — yeas 22,
nays 9.



Because the Senate would not meet in July, the vote effectively killed the amendment.
As Professor Larson put it, “It was exactly what Monroe had asked for, but the Barbour
amendment died without fanfare in the Senate.”

The House Takes a Different Approach

As noted, Representative Tucker of Virginia had presented a report on December 15,
1817, compiled by a committee formed to consider President Monroe’s comments on
internal improvements.

On March 6, 1818, with the House organized into a Committee of the Whole,
Representative Tucker offered a resolution on behalf of the select committee that pointed
out the advantages of internal improvements, with the conclusion that:

... it is expedient that the sum to be paid to the United States by the 20th section
of the act to incorporate subscribers to the Bank of the United States, and the
dividend which shall arise from their shares in its capital stock, be constituted as a
fund for internal improvement.

Representative Lemuel Sawyer of North Carolina moved that the House rise for a quick
vote. He doubted that two-thirds of Congress — the number needed to override a likely
presidential veto — would favor the resolution, and the President’s views were well
known:

It was known also that there was now before the Senate a proposition to amend
the Constitution, so as to give to Congress this power, which was an evidence that
that branch thought such a measure first necessary to enable Congress to exercise
the power. To prevent a tedious and useless debate, and to save time, Mr. S.
therefore moved that the Committee rise and report progress, that the House
might postpone the subject indefinitely.

Representative Tucker urged the Committee of the Whole to take up the resolution. “He
would not be bound by the deliberations of one branch of the Government or the
declarations of another. If his colleagues wanted to save time, “let the advocates of the
proposition be heard, and then let the House decide whether they will adopt the measure.
He also cited “the number of petitions before the House on this subject. Shall they be
disregarded, said Mr. T., because the President has said he cannot sanction this measure,
and we thus say to the people, we fear to oppose the President’s veto?”

Speaker Clay asked Representative Sawyer to withdraw his motion. Clay said that
“instead of taking shelter behind the Executive declaration,” he hoped Sawyer would
deliver a constitutional speech on the subject.

Representative Clifton Clagett of New Hampshire supported Sawyer’s motion and
“preventing a waste of the time of the session . . . without the probability of a



Constitutional majority for it, after the Executive had officially avowed that he could not
sanction it without an amendment to the Constitution.”

Representative Charles F. Mercer of Virginia did not see a point to the Sawyer motion as
a means of saving time. If the House rose to vote on the motion, it would “be debated as
fully as they could now in Committee. “Without feeling in his heart a sentiment at war
with the dignity of the President, or with a respect for his opinions, yet the Executive
avowal was no reason for dispensing with a full consideration and discussion of the
proposition, and he hoped it would proceed.”

Representative Sawyer declined to withdraw his motion or deliver a speech on the
constitutionality of congressional action on internal improvements:

Mr. S. said he had taken an oath to support the Constitution, and, in his
conscience, he could not reconcile a vote in favor of this resolution with the oath
he had taken. It was sufficient for him that there was no express provision in the
Constitution granting this power. Does this House, said Mr. S., wish to hear long
speeches? Have we not already had so many, that wearied patience had cried out,
enough, enough! Every gentleman’s mind had been long made up, Mr. S. said, on
this subject, and where was the use of wasting the time of the House, when it was
certain that no member’s mind would be changed if the subject were to be
discussed for weeks.

The Annals reported: “The question was taken on Mr. S.”’s motion, and negatived by a
large majority.”

Representative Tucker thanked his colleagues for allowing the discussion to proceed. His
committee could not act on the petitions received on the subject without directions from
the House:

Nor shall 1, sir, said Mr. T., be deterred from a due investigation by any
apprehensions of an unfavorable result. It is intimated, indeed, that the Executive
department having declared its opinion on the subject, it is an hopeless effort to
attempt in this body to control that opinion by a Constitutional majority. 1 will
not permit such a consideration to influence my course upon this occasion. | will
not upon such a suggestion yield in hopeless despair the prospect of availing
ourselves of the power vested in us by the Constitution.

He would avoid “a dry and uninteresting recapitulation of what is advanced in the report”
on the President’s remarks and would “waive a further discussion of the Constitutional
question,” which the report had covered.

Instead, he would discuss past actions of Congress, citing messages by President
Jefferson and his successors on the subject as well as Secretary Gallatin’s 1808 report on
roads and canals. All these items have in common “no difference of opinion as to the
propriety of vesting in the General Government the important power of undertaking great



national improvements — of constructing roads and canals, and opening and perfecting the
navigation of rivers.” The issue was whether Congress had the authority for the great,
national projects that individual States could not undertake.

At a time of prosperity in 1807, the Senate had asked President Jefferson for a report on
possible road and canal projects that the surplus in the Treasury might support. Secretary
Gallatin’s report arrived in 1808:

But, before the subject was acted upon, perhaps, indeed, before the report was
made, the golden vision was fled; the unprosperous state of our affairs left no
reason to hope that we should soon possess the means of carrying on the
important national improvements that had been suggested, and the plan was
accordingly abandoned.

The difficulties continued for 4 years, followed by the War of 1812:

The war, however, had not been terminated a year before the rapidly increasing
revenues of the United States again induced President Madison to recommend the
subject to the consideration of Congress.

The efforts in that regard, namely the Bonus Bill, had come to an end when President
Madison vetoed the bill in the absence, in his view, of constitutional authority for
congressional action.

Representative Tucker emphasized that he was speaking of projects of general and
national concern, “for as to those matters of inferior importance which fall more properly
under State regulation, | have found no one either disposed to interfere with them, or
inclined to the opinion that they are within the Constitutional powers of the General
Government”:

The national character of the object is that which gives it both its importance and
constitutionality, and it is not to be wondered, that, whilst there is such a diversity
of opinion as to the construction of the Constitution, there cannot be found a
statesman who has expressed a sentiment unfavorable to the possession of this
power by the General Government.

He wondered if anyone thought projects of national importance should be thwarted
because a State would not benefit as much as the country. “Shall the great Cumberland
road which binds the East and the West be abandoned because the central country in
which it is made derives little advantage from its construction?” He appeared to be
referring to Pennsylvania, the central State involved in the Cumberland Road that favored
its own east-west road.

The country’s powers would never be fully achieved “if the aggregated powers of the
nation are not to be devoted to the completion of what is more than half finished to our
hands.” His colleagues were aware of “too many instances of the inefficacy of State



efforts to permit ourselves to be deluded by the hope that these great works can be
effected by State exertion.” Navigation on the Potomac River had languished for
30 years “for want of locks”:

Look at your roads within twenty miles of this metropolis; in such a state that the
Representatives who travel here are in constant and imminent danger of breaking
a limb or their necks.

The New York canal was equally important to Ohio, Indiana, and vast tracks of public
land, while the road connection between the Kenawha and James Rivers was equally
important to Virginia and the western States. The beneficiaries of these and other
projects outside a State’s border let the State pay for it. “How different is the situation,
how different the powers and resources of the Union in relation to these great objects.”

Given all the benefits of internal improvements, why not just amend the Constitution:

The answer is easy. Those who do not believe we possess the power, are right in
wishing an amendment. Those who believe we have it, would be wrong in
referring it to the States; and as the Committee were of this opinion, they could
not recommend an amendment. For, if an amendment be recommended, and
should not be obtained, we should have surrendered a power, which we are bound
to maintain if we think we possess it.

The amendment might fail simply by the negative votes of States that believe Congress
already had the power. In taking the oath to support the Constitution, Members of
Congress had “no right . . . to put in jeopardy a power we believe to have been given us.”

Some opponents feared the increasing power of the general government, but Presidents
Jefferson, Madison, and Monroe, all of whom called for an amendment on internal
improvements, “could not have regarded it as dangerous, but they saw that it would be
beneficial.” To show “that there is nothing novel or extraordinary in the proposition
before the committee” he cited the Cumberland and Plattsburgh roads:

The Cumberland road is constructed from the banks of the Potomac, through parts
of Maryland, Pennsylvania, and Virginia, to the river Ohio. The road has been
made by the United States, and at their expense. Three or four laws have been
passed, at different times, appropriating money for its construction, and these
have received the assent of two Presidents, (Mr. Jefferson and Mr. Madison.)

He intended to prove that construction of this road “does not differ in principle from the
power asserted to exist in the Federal Government by these resolutions.”

The Cumberland Road had been developed with legislation by the general government
and the three States the road passed through. By contrast, the Plattsburgh road to
Sackett’s Harbor was made without legislative action or State consent “except that, in the



contemplation of the employment of our soldiers in the construction of military roads, an
addition [sic] per diem of fifteen cents was allowed by the last Congress”:

Without calling in question the validity or propriety of any of these acts, they are
regarded as exculpating the committee entirely from the hardihood of advancing
bold and novel and dangerous propositions. With that view only they are at
present introduced.

He had no concern about encroaching on State authority “so long as they preserve their
Legislatures”:

If we do wrong, our constituents may cast us from their confidence; the States
may pass an amendment declaring we shall not exercise the power we claim.

With all these checks, let us act fearlessly, according to our consciences, assert the
power if we think we possess it, well assured that if we are wrong, the evil will be
speedily remedied, without any essential hazard or injury to the political body.

Nearing the end of his speech, Representative Tucker pointed out that:

When we consider the flourishing state of our finances, and reflect upon the vast
sums which are expended upon less important objects, | trust we shall not hesitate
to appropriate liberally to this great purpose of internal improvement.

He spoke of current appropriations for buildings in Washington, such as completion of
the wings and center building of the damaged Executive Mansion, adding up to about
$3 million, compared with Secretary Gallatin’s estimate of $3,050,000 for completion of
inland canals parallel to the Atlantic Coast from Boston to St. Mary’s, Georgia™:

Whilst, therefore, we manifest a just liberality in some respects, let us not be blind
to the great interests of the nation, or pursue a false economy in relation to the
improvement of the face of our country. Let us recollect that the whole expense
which we may incur will be fully reimbursed in a few campaigns, should we
again be involved in war, by the great saving to the nation which these facilities
will produce. Let us husband our resources; let us not waste them upon unworthy
objects, but devote them liberally to the promotion of the comfort and happiness
of the people, and of the property and union of this great Confederacy.

The debate that Representative Tucker initiated on March 6 continued through March 14,
occupying much of Annals pages 1113 to 1390 (each page contained two columns, with
each column given its own page number). Many of the themes would be recapitulated
during later debates about appropriations for the Cumberland Road. Professor Larson
summarized the debate:

States’ rights Virginians answered with a blistering attack on the exercise of
power in Washington. First Alexander Smyth laid down the general rule that
wherever the powers of the states and the Union overlapped, the latter must



withdraw. The power to build roads and canals rightly was exercised by every
state government, and while precedents existed for federal encroachments (the
Cumberland Road, for example), these precedents were wrong and no excuse for
encroaching again. Echoing the rhetoric of recent legislation in Virginia, Smyth
reported (without foundation) that “experience had proved” that internal
improvements were “most economically made, and best managed” by private
corporations: “So soon as the wants of society shall render such works profitable,
individuals will associate, unite their stock, and construct the works.”

Philip Pendleton Barbour continued the constitutional exegesis. Whatever
Congress or the executive may have done in the past had been done without
legitimate authority. Pretending that the meaning of the Constitution was
transparent and incontestable, Barbour disallowed all inferential precedents as
tending to perpetuate the struggles for power that constitutions intended to settle.
However desirable the object in question, it was best, he concluded, not to disturb
“that political balance which our ancestors had settled between the several
governments of this country.

Such appeals to original intention usually covered an interested position, and this
renewed fundamentalism after seventeen years of Virginia control of the national
executive [the exception being John Adams of Massachusetts] seemed especially
self-serving.

Representative Smyth turned to history to rebut the idea that because the general
government had the power to make military roads, “therefore they infer that Congress
have power to construct roads and canals, which will facilitate military operations.” It
did not follow that because the President had the power “to make military roads in time
of war that therefore Congress, without power expressly granted, may assume power to
make commercial roads in time of peace, because they may happen at some future time to
facilitate military operations”:

The President is commander-in-chief of the military force; in time of war he may
construct roads for the march of troops and conveyance of stores; and he may dig
canals to forward his operations as did Croesus, Cyrus, and Julian; in doing
which, I contend that he is under no obligation to ask the consent of any one. Itis
the President who makes war. Congress declare it, and furnish him with the
means; but they cannot direct his military operations. As he commands the army
in time of peace, he may employ the soldiers on fatigue duties; but if he would
make a road in time of peace, | will say, that he must obtain the consent of the
proprietors of the soil. The State Governments have no authority to forbid the
owners of the soil to permit this; and Congress have no authority to protect the
road by penal laws, or wrest from the citizen his property . . ..

The admission that the Commander-in-Chief may cause such roads to be made,
when necessary in time of war, affords no foundation for the claim of power on
the part of Congress to make roads and canals.



He also objected to the idea that because internal improvements were beneficial,
Congress should somehow find authority in the Constitution for the general government
to initiate them:

The “beneficent effects” of the proposed measure are urged as furnishing an
argument in favor of a liberal construction, that is, a stretch of the Constitution.
But, who were they that ever seized upon power not granted to them, and did not
offer the same argument in their justification? Caesar, Cromwell, and Napoleon,
overturned the liberties, and seized upon the whole power of their respective
nations, with a view to produce “beneficial effects,” according to them. The
powers of Congress should not be extended by construction, in any case. Should
that be done, all the advantages of a written constitution will be lost . . . .
Although the select committee say that the power will only be felt in “the
blessings it confers,” yet the Constitution does not grant to Congress every power
that may confer blessings. Every usurpation is dangerous in its tendency. Every
additional power tends to the aggrandizement of the General Government. Every
surrender of power that the States can be lured to make, tends to their degradation.

On March 7, Speaker Clay responded to the Virginia presentations. Their speeches “had
met the question with an ingenuity and ability rarely exceeded.” However, “he must
enter his protest against some of the general principles which had been advanced in
relation to the construction of the Constitution.” He had learned from James Madison,
who as a Virginia legislator had drafted the Resolutions of 1798 in opposition to the
Alien and Sedition Acts signed by President Adams:

The attempt then was to destroy the Constitution by a plethora; but he begged the
gentlemen from Virginia to reflect, that that was not the only malady by which the
Constitution could be afflicted; another complaint, equally dangerous to that
Constitution, was an atrophy; and if, said he, | do not go along with them in the
water-gruel regimen they would administer to the Constitution, in constructing it
to a dead letter, and reducing it to an inanimate skeleton, let me now be charged
with abandoning principle, but let them answer to the charge of thus attenuating
the strength of that instrument.

(Madison’s resolutions, adopted by the Virginia State legislature in December 1798,
argued that the law was unconstitutional. Because the Constitution was a compact among
the States, they had “the right, and are in duty bound, to interpose, for arresting the
progress of evil, and for maintaining, within their respective limits, the authorities, rights
and liberties, appertaining to them.” Because an individual State could not “interpose”
alone, the resolution called on other States to agree regarding the constitutionality of the
law. Around the same time, the Kentucky legislature adopted resolutions, secretly
drafted by Thomas Jefferson, arguing that, “a nullification, by those sovereignties, of all
unauthorized acts done under color of that instrument, is the rightful remedy.”)

Clay explained that the States, “twenty local sovereignties,” had charge of “their interior
concerns,” including rights of property and municipal regulation. The general



government, the “one great sovereignty,” was responsible for “the general peace, and for
the regulation of commerce, internal and external.” These purposes should be kept in
mind, and anyone who “should deny to the Constitution — the sheet-anchor of the national
safety — that vigor which is necessary, in the exercise of its powers, to fulfil the purposes
of its institution, and to carry the country to the high destination which it is one day to
reach.”

The Constitution, he recognized, was subject to different interpretations:

He subscribed entirely to the doctrine, that power in the General Government was
deducible only from express grant, or as fairly incident to the express grant. But
in interpreting the Constitution, we were not to shut our eyes against all those
lights which common sense and experience had furnished in expounding all
instruments. We were to look at the whole Constitution; at the history of the time
when it was adopted; at contemporaneous expositions; and, above all, at the great
aim and objects of its framers.

If power was held by the general government, but uncertainty remained as to which
branch held that power, “he would contend that it belonged to Congress, as the safest
repository.” He would not yield to “the too fashionable and prevailing sentiment, that of
aggrandizing the Executive branch, and disparaging the Legislature™:

It appeared that a power was perfectly harmless when exercised by the President,
and that the tocsin of alarm was sounded the moment that Congress dared to act
on the same power. He never could admit, he said, that the President should take
an airing in his barouche, or a Major General a promenade, with his suite of aids-
de-camp [sic], and exercise the power of ordering roads, in time of profound
peace, wherever they pleased, and that the Constitution had denied the power to
Congress.. . ..

He referred to Representative Smyth’s recourse to history:

And yet, what had this Committee been told to-day? Why, that Croesus, and
Cyrus, and Napoleon had exercised the power of constructing military ways; and,
therefore, it was inferred that the President of the United States possesses it.
What! said Mr. C., are we come to this — that imperial powers shall be ascribed to
our Executive? Or, was it possible that a mere military officer might order a road,
and construct it, and yet that power should be denied to the Legislative branch of
the Government? And, said he, we are not only desired to acquiesce, with folded
arms, in this Executive and military power, but more: whenever an appropriation,
in the form of an allowance to the soldiery for fatigue duty, is asked to complete
any such road, we are now, according to one of the justly reprobated doctrines of
1798, to acquiesce in the appropriation, being under a moral obligation to submit
to the demand and not daring to question it.



Clay explained that the authority existed, not based on “expediency merely, but a
compound question of Constitutional power and expediency.” If the Constitution did not
authorize the power, he admitted, “no principle of expediency would authorize it”:

He admitted, also, that if the Constitution did not give the power without the
assent of any State or States, short of the number required to authorize an
amendment to the Constitution, Congress could not exercise the power. The
power exists without the consent of the States, or not at all; although, in the
exercise of that power, it might be prudent, and discreet, or highly proper, to
consult the States, whose local and private interests were to be seriously affected
by any road or canal passing through them.

He wondered how the proposed power “had produced this attempt to excite alarm — this
call upon the friends of State rights to rally around the State authorities, and contest every
inch of ground with those who favor this report?” Anyone who knew only what the
current debate indicated “would suppose that Congress were about to introduce some
plague or pestilence — some gorgon dire — which was to destroy the liberties of the
country”:

And of what power was such language used? Of a power to promote social
intercourse; to facilitate commerce between the States; to strengthen the bonds of
our Union; to make us really and truly one family — one community in interest
and in feeling. What was there alarming in such a power?

He understood his Virginia colleagues to agree with him on how to interpret the words of
the Constitution. They had, however, “pushed, in their application, those rules of
interpretation further than I am disposed to go™:

... for, (if the gentleman [Barbour] will excuse me,) the pleasure with which

I heard his argument, was something like that which a surgeon may be disposed to
feel when a skillful operator is amputating a limb or dissecting a body; and the
ingenuity which he displayed in frittering away the Constitution is not consistent
with my idea of the great principles of 1797 [the Virginia resolutions of 1798], in
which | profess implicitly to confide.

The object of the Constitutional Convention was union, as George Washington, who had
presided over the proceedings, had said in his letter sending it to the States for their
ratification. Washington wrote:

In all our deliberations on this subject, we kept steadily in view that which
appears to us the greatest interest of every true American — the consolidation of
our Union, in which is involved our prosperity, felicity, safety, perhaps our
national existence.

Accordingly, Clay said, when there was a dispute about the meaning of the Constitution,
“that construction should be preferred which tends to promote the objects of the framers



of the Constitution, to the consolidation of the Union, not in the alarming sense of the
phrase, but in that sense in which it was used” in Washington’s letter.

Clay referred to President Monroe’s northern tour as evidence of what that union meant
to people:

We have had, to be sure, what may be considered strong proofs of it; we have
seen, during the late tour, the people of those parts through which the President
passed, rise en masse, as the audience at the Theatre Frangais or Covent Garden,
upon the entrance of the Sovereign, to greet, to honor, and salute him; we have
seen that part of the audience from whom, for sixteen years before, nothing had
been heard but scoffs and abuses, groans and hisses, enthusiastically join in the
general applause, and swell the triumph. These are perhaps strong proofs — I hope
they are solid — of this state of peace and harmony throughout the Union; of
which the President speaks.

(President Monroe’s northern tour began on June 1, 1817, and ended with his return to
Washington on September 17, 1817. It covered 2,000 miles, and took him north to
Portland, Maine (then part of Massachusetts until statehood in 1820) and as far west as
Detroit, passing through Maryland, Pennsylvania, New Jersey, New York, Connecticut,
Massachusetts, New Hampshire, Vermont, and Ohio. Traveling from Baltimore to
Philadelphia at the start of the tour, he became the first President to travel in a steamship.
The last leg of his tour after leaving Pittsburgh on September 10 was via the Cumberland
Road, giving him a chance to travel on the road, not yet completed, that would be a
concern during his two terms in office. The ride took place without advance notice to the
many communities, including Brownsville and Uniontown, along the road that did not
have sufficient time to stage the type of elaborate welcoming ceremonies he had
experienced throughout the earlier stages of the tour.

(During the northern tour, a Massachusetts newspaper used the phrase “Era of Good
Feelings” to describe the post-war lessening of partisanship. The term has come to
characterize Monroe’s two terms in office, coinciding with the waning influence of the
Federalist Party after the war and its collapse in the 1820s, and reflected in Monroe’s
reelection in 1820. He ran unopposed, receiving 231 of the 235 electoral votes.
According to biographer Harlow Giles Unger, the tabulation included three abstentions
and one elector “who, legend has it, cast his vote for John Quincy Adams to ensure
George Washington’s place in history as the only presidential candidate to be elected by
unanimous vote.” [Unger, Harlow Giles, The Last Founding Father: James Monroe and
a Nation’s Call to Greatness, Da Capo Press, 2009])

With general comments out of the way, Speaker Clay maintained that the Constitution
granted Congress the authority to “make roads and cut canals without the assent of the
States™:

He contended that they have the power to do that which appeared so alarming to
gentlemen, to feel the oak of the mountain, to gather the stone which has slept for



centuries useless in its bosom, and therewith construct roads — with the
qualification which the Constitution has provided in one of its amendments, that,
when the Government takes private property, it is bound to make compensation
therefor.

He would go further: when the road is once made, he contended that Congress
have a jurisdiction, concurrent with the States, over the road, for the purpose of
preserving it, but for no other purpose. In regard to all other matters occurring on
the road, whether of crime, or contract, &c., or any object of jurisdiction
unconnected with the preservation of the road, there remained to the States
exclusive jurisdiction.

He cited the power in Article | “to establish Post Offices and post Roads.” If that clause
were amended to combine it with the final clause in Article I, it would read:

Congress shall have power to establish post offices and post roads, and to make
all laws which shall be necessary and proper to carry into execution the power to
establish post offices and post roads.

He asked, in that case, what laws would be necessary to establish post roads? He
answered:

If, said Mr. C., the gentleman [Representative Barbour] really be the Achilles he
has been represented to be, here | have him by the heel. What is the power to
establish post roads? Does it merely mean to adopt, to designate, what has before
existed? That was the gentleman’s proposition; but he would show, from the
well-ascertained meaning of the word itself, and from the sense in which it was
used in the clause under consideration, and other parts of the Constitution, that
establish, meant to make, to build, to construct . . . .

The meaning of the expression was strongly illustrated, he said, when applied to
post offices, to which it referred as well as to post roads. Could the expression “to
establish post offices,” mean to designate some office already established by State
authority? That would be absurd; for there being no post offices previously
established, there were none to adopt or designate. To establish a post office,
then, was to make an office; to build or hire one, and to provide all the
appurtenances. “To establish,” then, had not the meaning which was contended
for; and it was those persons who construed away the meaning of the instrument,
and not those who were for adhering to the Constitution, and giving to it that
vigor which its framers intended, who were chargeable with doing violence to its
provisions.

Speaker Clay then cited other uses of “establish” in the Constitution, such as “Congress
shall have power to establish a uniform system of naturalization.” Did that mean, he
asked, that Congress shall “have the power only to designate some pre-existing rule?”
The provision giving Congress the authority to “establish a uniform system of



bankruptcy” also was clear that Congress was to create a system. The term also appeared
in the preamble:

We, the people of the United States, in order to form a more perfect union,
establish justice, insure domestic tranquility, provide for the common defense,
promote the general welfare, and secure the blessings of liberty to ourselves and
our posterity, do ordain and establish this Constitution for the United States of
America.

The Annals continued:

In what sense, Mr. C. asked, was the Constitution thus “established?” Was it a
mere adoption of a form of Government already in existence? No. There are
principles in that instrument which are to be found in no Constitution previously
existing. This establishment was constructing a Constitution, not adopting a
Confederacy, in being prior to the Constitution.

These other uses of “establish” illustrate how the word was “used in one sense, and only
one sense, as authorizing Congress to construct a system according to the extent and
convenience of the country.”

With this understanding in mind, he asked, “What, then, was the object of this power to
establish post offices and post roads?” The Founders saw the mail as a means of
circulating “intelligence, for commercial, military, and social purposes, that all parts of
the country might derive the benefits intended from the Constitution”:

Generality, certainty, and celerity of transmission, were the qualities to be
consulted in the establishment of post roads. What sort of certainty was it, if, on
the principle of gentlemen, the mail is liable to be interrupted, say in time of war,
between the Seat of Government and New Orleans, the most defenceless point in
the Union, at the mere caprice of any county court choosing to change a road, or
commit any other trespass, and we, in the execution of this important power, are
to submit to it?

For, even the provision in the Virginia law, which had been referred to, availed
nothing in argument, since the same Legislature which enacted might repeal it.

Representative Barbour interjected that “he had mentioned the provision of the laws of
Virginia, but incidentally — he had then said, that the United States had the right of way
over any road which was once declared a mail road.”

Then, resumed Mr. Clay, all is conceded that | want. If I now understand the
gentleman, then, we have the right of way over mail roads, and it is so conferred
upon us, by virtue of this Constitution, that no gentleman, or Virginia court, can
interrupt that right. What sort of right of way was that, Mr. C. asked, where there
was no road? If Congress have the right of way, have they not also the means to



make that right efficient? What! said he, is it contended that we have the right of
way for the purpose of circulating intelligence, and that we possess no power to
improve and make that right of way effectual?

In the view of the Virginians, if a tree fell across the post road, the General Government
did not have the authority to remove it. “If the gentleman will excuse the expression,

I cannot view a power, thus qualified, thus admitted, at the same time that it is
substantially denied, in any other than a ridiculous light.”

He also was dismissive of the idea that if the general government and the States had like
powers, they would somehow result in “a conflict of authorities.” The general
government and States had the like power of taxation and authority to appoint collectors
of that tax. If the collectors were to clash, “reason, moderation, and good sense, must
come into the councils of the Government, and reconcile this conflict of jurisdictions as
they can.” He did not expect such collisions to arise between governments:

The case which had been supposed, of roads established by the General and State
authorities, running parallel, was not likely to occur. No, said he, depend upon it,
the States will accept, with avidity, the bounty proposed to be bestowed on them,
and will not refuse a great benefit from any fastidious jealousy of the hand which
offers it.

The circulation of intelligence throughout the country “was an object of great
importance,” but, he said, “an inequality now exists in the condition of the citizens of
various parts of the country, which, although acquiesced in from necessity, would be an
unceasing object of solicitude and remonstrance until remedied”:

What, he asked, was the inequality of the situation, for instance, of members on
this floor, coming from different parts of the country? For seven successive
mails, said he, for the want of the exercise of this right of way, we have inquired
in vain at the post office for letters from the West, informing us perhaps of the
fate of some sick friend and relatives at home, or of the state of our private
concerns, and for seven successive mails have we been held in painful suspense;
whilst the gentlemen from the seaports have received their daily intelligence with
that sort of certainty and celerity which every part of the United States ought to
experience. Could it be said, he asked, that the Government was exercising its
powers properly, when such an inequality prevailed in respect to different sections
of the country? Did it become gentlemen, not subject to this inconvenience, to
which we are constantly exposed every session of Congress, to say, that they
would deny to other parts of the Union, the great interior, western and other
sections of the country, the same advantages which they derive from the celerity
and certainty of the mails? He conceived not, and he would not impute to them
that intention.

Having demonstrated the general government’s power to make post roads, he did not
need to cite other provisions that supported that power. After all, having constructed the



post roads “may we not . . . allow them to be used for other purposes, connected with the
good of society?” There was, for example, military defense and to regulate commerce:

Would it be contended that, in respect to the twenty-five millions to which our
revenue has risen, and to the fifty or sixty millions to which it may rise, that there
IS no object in the interior worthy of the application of any part of it. ... Was he
to be told that from the interior one continued stream of riches was to flow into
the Treasury of the United States, without a single drop falling to fertilize the soil
through which it passes?

Clay also discussed the argument that precedents were all wrong and should be ignored
as demonstrating the power of Congress:

Mr. C. said, that, with the gentleman from Virginia, when the precedents in point
bore against the honorable gentleman, they were wholly rejected, and it was
abominable to tie down the minds of the members by rules of construction, from
whatever authority derived. But when those precedents were in favor of his
doctrine, said Mr. C., we find the gentleman referring to the acts by dates and
titles; and in this manner the gentleman had endeavored to show that the clause in
the Constitution respecting the establishment of post roads meant designation
merely.

There was, Mr. C. said, one complete answer to this argument, derived from the
acts passed in the infancy of this Government, when the Treasury was
impoverished; it was not at all extraordinary that the Government did not at that
period undertake to construct roads or cut canals — it would have been
extraordinary indeed if they had done so under such circumstances. The laws
passed at that day were passed without any discussion in relation to the subject, as
far as he had heard, and could therefore, by no implication, be construed to
involve a surrender of the power.

The Virginians had conceded that the general Government might construct a military
road during a state of war if needed for a particular military operation. Prudence, he
thought, suggested that “providing for contingencies, a preparation in peace for war, were
favorite themes of the present day,” as might be borne out by the recent war. He thought
that Representative Smyth would agree that the recent war would have been much more
easily fought if good roads had existed:

If such roads had then existed, we should have had, Mr. C. said, a different result
to the campaign which terminated in the ignominious surrender of Hull, and to
some other campaigns, with a particular reference to the occurrences of which he
would not, at present, trouble the House. If the exigencies of the occasion had
been anticipated and provided for, would that disgraceful scene have happened at
the Capital, to which no American could recur without feeling the blood fly into
his face? Would it have happened, if the means of intercourse had been properly



improved, from which we should have called for the means of the country for its
defence? He confidently answered that it would not.

(Brigadier General William Hull, Governor of the Michigan Territory (1805-1813),
surrendered Detroit to the British on August 16, 1812. He would eventually be
court-martialed and sentenced to death, but pardoned by President Madison. The
“disgraceful scene” at the Capital was, of course, the British burning of the White House,
the Capitol, and other official buildings on August 14, 1814.)

He dismissed the fear that the general government might build roads for ordinary
purposes under the claim of power to build military roads in peace time. “Itis no
objection to constructing a post road or military road, that it may also be used for the
purpose of circulating the commodities of the country, for the purpose of traveling, or, in
short, for any of the general purposes of commerce and of society.”

In closing, he rested his argument “on the provisions of the Constitution, construed with a
due and necessary regard to the objects with a view to which it is formed”:

We are not to look at that instrument, said he, with the eye of an ingenious
advocate, who is seeking to screen from merited punishment a convicted felon.
You are, said he, to take into view the great destinies of our country; to reflect,
that the powers granted by the Constitution are the same at all times; that they
apply with precisely the same extent to a population of five as of fifty millions.

Finally, he said the power to establish or construct post roads should be exercised only
with the consent of the States “as preliminary to exercising the power within any State,
not that it was necessary, but because it was desirable; and, with that prudence and
moderation which should characterize the acts of the Government relating to its internal
policy, the power perhaps ought not to be exercised without such consent.”

In the brief time remaining for the Saturday session, Representative Barbour criticized
only Clay’s use of the word “ridiculous” regarding the former’s idea. Barbour said he
always rose to make his arguments in “the most perfect politeness to his opponents.” He
advised the Speaker, in the future, “to prove their arguments ridiculous, rather than to call
them so.”

Speaker Clay appreciated any advice, he said, but had applied the word to Barbour’s idea,
not to Barbour himself:

What | said was, that as the gentleman admitted that we have the right of way
over post roads, to deny the use of that right is ridiculous. 1 did not mean, in what
I said, to claim for myself the character of an American statesman. | did not deny
it to the gentleman from Virginia — | think he is an eminent statesman — an
ornament to his country, and to this House, in which | am happy to serve with
him.



We view the Constitution, however, with different eyes; he considers everything
gained to the States from the General Government as something snatched from a
foreign Power. | consider it as a Government co-ordinate with them, and the true
construction, I think, is to give to it all that vigor and vitality which rightfully
belong to it.

When Congress returned on Monday, as Professor Larson put it, “debates raged anew”
and continued until votes were finally taken on March 14. The House voted on four
resolutions:

1. Resolved, that Congress has power, under the Constitution, to appropriate money
for the construction of post roads, military, and other roads, and of canals, and for
the improvement of water-courses.

After rejecting a motion to postpone a vote (77 to 87), the House adopted the resolution,
90 to 75.

2. Resolved, That Congress has power, under the Constitution, to construct post
roads and military roads, Provided that private property be not taken for public
use, without just compensation.

The House defeated the resolution 82 to 84.

3. Resolved, That Congress has power, under the Constitution, to construct roads and
canals necessary for commerce between the States; Provided, that private property
be not taken for public purposes, without just compensation.

Once again, the House rejected the resolution, 71 to 95.

4. Resolved, That Congress has power, under the Constitution, to construct canals
for military purposes: Provided, That no private property be taken for any such
purposes, without just compensation being made therefor.

The vote was again in the negative, 81 to 83.

Representative George Poindexter of Mississippi introduced an additional resolution:
Resolved, that Congress have power, under the Constitution, to appropriate money
in aid of the construction of roads and canals, which shall be laid out, and
constructed, under the authority of the Legislature of the States through which

they pass.

The Annals reported that after “some conversation,” the House decided in the negative on
the resolution, without reporting a vote count.



Representative William Lowndes of South Carolina summarized the result:

Mr. Lowndes then remarked that, after the decision of this House to-day, there
could be no doubt that a large majority of the House entertained the conviction of
the power of Congress to appropriate money for the purpose of constructing roads
and canals. The sense of the House being thus ascertained and the obstruction
removed to any proposition embracing that object; he moved that the further
consideration of the report lie on the table.

The motion was agreed to.
The Annals report concluded the internal improvements debate with the observation that:

Mr. Tucker, of Virginia, from the Committee on Roads and Canals, reported a bill
making further appropriations for the Cumberland road; which was twice read and
committed.

Professor Larson discussed the meaning of the votes:

Virginians and North Carolinians overwhelmingly rejected all of these
propositions; New England did the same. South Carolina and Georgia divided
evenly on each, as did Maryland in the Middle Atlantic region. Strong support for
federal improvements came from the largest Middle Atlantic states (three-to-one
for New York, even higher for Pennsylvania) and the new states of the West,
although Kentucky and Tennessee posted significant ambivalence to federal
action.

The one positive vote was far short of the two-thirds total that would be needed to
override a veto. “Clay, of course, was chastened and desperately seized upon his single
victory as proof of congressional authority.” The Virginians “had labored to make these
polls referenda on their neo-Antifederalist doctrines (not necessarily shared by
Jeffersonians everywhere), but the meaning of the result was ambivalent.”

Unlike the Senate, which never voted, then or later, on a proposed constitutional
amendment, the House debated the issues with passion in the larger context of the debate
on the balance among the general and State governments, but without clear result, as
Professor Larson summarized:

In the end these debates, long on passion and rhetorical art, had failed to settle a
quarrel that began with the Bonus Bill veto. Instead, they fueled a new campaign
to redefine the American Union and tilt the balance of power in federalism, a
campaign that would spread and last into Andrew Jackson’s presidency — and
beyond. By the spring of 1818 the problem of internal improvements embodied
the question of liberty and power for a new generation of American republicans.



Advancing the Cumberland Road

In 1817, new President Monroe chose to retain William H. Crawford of Georgia as
Secretary of the Treasury, a carryover from the Madison Administration. Crawford was a
former Senator (1807-1813), Minister to France (1813-1815), and Secretary of War
(1815-1816). In October 1816, Crawford became Secretary of the Treasury and
continued in that post through President Monroe’s two terms.

The Monroe Administration decided to split responsibility for construction of the
Cumberland Road. David Shriver, based in Cumberland, remained responsible for the
section from Cumberland to Brownsville, while Josias Thompson, the former
commissioners’ surveyor, became superintendent for the western segment to Wheeling.

As in the past, Shriver informed Secretary Crawford on April 28, 1817, that, “Our road
requires repair.” With the completed segments of the road continuing to experience the
same injuries as in the past, Shriver suggested a method of continuous repair, as
summarized by Theodore Sky in his study of the National Road:

He suggested the employment on an annual basis for a man and a cart to be
responsible for the repair of the road for a ten-year period. Shriver then listed the
advantages of such an approach, including the possibility that the man might
become a resident of the area in question and might work at a more modest rate
than if only employed during the summer. Shriver strongly recommended a trial
of the approach to ensure the maintenance of the road. [Sky, Theodore, The
National Road and the Difficult Path to Sustainable National Investment,
University of Delaware Press, 2011]

Although no action was taken on the maintenance issue, Thompson and Shriver reported
continued progress on construction. On December 15, 1817, Thompson informed
Secretary Crawford that work was being completed between Washington, Pennsylvania,
and Brownsville, and was progressing near Wheeling. Sky added, “Difficulties with
individual contractors were described as well as a damage issue involving several
inhabitants of the area.”

A little later that month, on December 31, Shriver also reported progress. On the eastern
segment, 46 miles and the remaining miles to Uniontown would probably be completed
in the summer of 1818. He estimated that construction of the road between Uniontown
and the Monongahela River would be less than $10,000 a mile, including bridging.
Noting that “the whole of the produce for a considerable distance beyond the west side of
the mountains will be transported over the road,” he *“strongly pressed [for] ample
provision for repairs.” Because broad wheels on double-loaded wagons would do less
damage to the surface, Shriver recommended a tax on narrow wheels to discourage their
use.



Despite assuring Secretary Crawford of progress on the western segment, Thompson
expressed some concerns in January 1818, as summarized by Sky:

Thompson continued the dialogue with Secretary Crawford, writing to determine
the status of payments for a number of contractors who were falling behind in the
pace of their work while assuring the secretary that the work would be completed
in due course, despite the distress of the contractors. He speculated about the
remedies the government might have for enforcing the terms of construction
contracts where the contractor had no property and where he lacked money of his
own to fund overruns. He worried as well as to the permanency of the road built
along the sides of the hill. In these cases it was necessary to “wall all deep fillings
to prevent the road from running off.” Thompson was writing from Washington,
Pennsylvania, where he had evidently made his headquarters, twenty-five miles
from Wheeling, where the artery was headed in its last stretch.

On December 9, 1817, the House of Representatives had approved a resolution
introduced by Representative Tucker asking President Monroe for information on “what
roads have been made, or are in progress, under the Executive authority of the United
States.” President Monroe transmitted the report to the House on January 23 1818. He
enclosed a letter dated December 29, 1817, from Secretary Crawford addressing all the
roads under the Treasury Department’s authority, including the Cumberland Road:

The road is completed from Cumberland forty-five miles west of that place.
Contracts have been executed early in the present year for the construction of that
part of the road lying west of the forty-fifth mile from Cumberland to Uniontown,
a distance of nearly fifteen miles; and, from the activity with which the work is
carried on by the contractors, there is just ground to believe that it will be
completed thus far early in the ensuring year.

Contracts have also been made for completing upwards of thirty miles of the road
west of the Monongahela, including a section on the eastern margin of that river.

These contracts embrace such parts of the roads between the Monongahela and
the Ohio as presented the most serious difficulties to traveling and the
transportation of heavy articles between those rivers . . . .

It may be proper to observe that the demands which have already accrued beyond
the appropriation for that object, and which now remain unpaid, exceed $38,000.

The vigor with which the present contractors have prosecuted their labors
furnishes the most satisfactory evidence of their capacity and determination to
perform their engagements within the time stipulated. There is also just reason to
believe that the whole of the distance yet to be undertaken, both on the eastern
and on the western side of the Monongahela, may be advantageously let in the
course of the ensuring year; and that the road from Cumberland to the Ohio may
be completed in the best manner in two years from the present time, if



appropriations equal to the object shall be made during the present session of
Congress.

He estimated that to complete the road, the 35 miles not yet undertaken, including
construction of the bridge over the Monongahela, would cost $400,000.

A supplement reported that for the road from the frontier of Georgia to New Orleans,
Postmaster General’s account included:

Warrant No, 8658, dated March 11, 1807, $4,000.00
1505, dated July 28, 1809, $1,500.00

Secretary of War John C. Calhoun also reported on his road building activities, which
included:

During the last autumn the troops at Plattsburg were ordered to repair and
complete the military road between that station and the station at Sackett’s
Harbor, on the St. Lawrence, through Chautauque county, State of New York, in
which some progress is made. [ASP, Doc. No. 443]

A bill for further appropriations for the Cumberland Road passed the House on April 1,
1818. The Senate passed the bill on April 8, 1818. On April 14, 1818, President Monroe
signed the law appropriating $52,984.60 “for the claims due and remaining unpaid at the
treasury, on account of the Cumberland road, to be paid out of any money in the treasury
not otherwise appropriated.” The law also provided:

That to meet the demands which will be made under existing contracts, on
account of the Cumberland road, the sum of two hundred and sixty thousand
dollars be, and the same is hereby, appropriated, to be paid out of any money in
the treasury not otherwise appropriated.

The legislation did not cite reimbursement from the two-percent fund.

In response to a followup request from the House, Secretary Crawford provided
additional information on April 20, 1818, regarding the Cumberland Road. He reported
that:

[The] road is cleared of timber to the width of sixty-six feet; that the bed of the
road is levelled to the width of thirty-two feet; that twenty feet is covered with
stone, eighteen inches in the middle, gradually diminishing to twelve inches at the
side. The road east of the Monogahela is graduated so as nowhere to exceed an
elevation of five degrees. That part of it which is west of that river is graduated to
four degrees and a half.

He pointed out that “the expense of mason work east and west of the Monongahela is
extremely different.” He had noted the difference to Thompson “with a request that he



will curtail that part of the expense.” Secretary Crawford assured the House, “There can
be no doubt but that a considerable saving will be effected upon the estimate which he
has furnished.”

The statement from Shriver he transmitted with his message indicating that completion of
the road to Uniontown would cost $88,750. “The sum stated as wanting to complete the
road to Uniontown may be relied on, except the item of small mason work, which cannot
be known until the whole is done; the sum, however, allowed is believed to be
sufficient.” He added that on the eastern section, the road “cost about $9,744.21 per
mile; and this expense includes every species of it: locating, road-making, bridge-
making, (two of which are the largest in the United States,) gravelling, superintending; in
short, it includes every expense.”

Regarding a subject dear to Shriver and Thompson, Secretary Crawford added to his
transmittal letter:

No special appropriation has been made for repairs. The expense has been
defrayed out of the general appropriation for the road. [ASP, Doc. No. 458]

Waste, Fraud, and Abuse

In An Act of March 3, 1819, for support of the government for 1819, Congress approved
appropriations for the road from Cumberland to the Ohio River, including $250,000 for
existing construction contracts and $285,000 for completion of the road:

... which several sums, hereby appropriated, together with the amount heretofore
advanced by the United States for making said road, shall be repaid out of the
fund reserved for laying out and making roads to the states of Ohio, Indiana, and
Illinois, by virtue of the several acts for admission of the aforesaid states into the
Union.

Construction of the road relied on the contractors chosen for the work. Peyton discussed
the contractors:

Contractors were expected to follow specifications, but the quality of work varied
from contract to contract. Lax supervision and no existing federal standards for
road-building gave contractors a fair amount of freedom in the execution of
contracts. Contractors had no formal training in roadbuilding, and so they relied
on written specifications to complete their work. Many had outstanding
reputations and performed admirably, while others took shortcuts, scrimped on
materials, or showed little pride in workmanship. Potential problems might be
attributed to any number of things, such as inexperience, mismanagement,
shortage of funds, or an overriding desire to open the road at all costs.

Actual cost of construction to Wheeling averaged $13,000 per mile, more than
double the commissioners’ original $6,000-per-mile estimate. From Cumberland



to Uniontown the Road cost $9,745 per mile, a fair price considering the rugged
terrain; from Uniontown to Wheeling it shot up to around $16,000 per mile, an
exorbitant figure attributed to reckless extravagance and too-liberal contracts.

Secretary Crawford had already noted the higher cost for the western section and warned
Thompson to lower the cost. On February 10, 1819, he wrote to Representative Samuel
Smith (the former Senator from Maryland), chairman of the Ways and Means Committee.
Secretary Crawford explained that the general estimates he had provided to Congress for
1819 were based on estimates the two superintendents had provided to him for closing
contracts awarded in 1817. On September 1, 1818, he asked the two superintendents to
furnish a statement by November 1 on *“the expenditures which had been made by them,
respectively, and an estimate of the sums which would be necessary to satisfy the
contracts which had been made in the above-mentioned year.”

Shriver complied, but Thompson had not replied until early 1819:

The estimates which he had furnished, and which were immediately
communicated to the Committee on Internal Improvement, exceed those made by
him the last year by about $180,000. This sum, however, will be diminished by
refunding of about $30,000, which was advanced to several of the contractors at
the commencement of their undertakings. The sum now necessary to meet the
demands under the existing contracts may be estimated at $150,000, in addition to
the sum presented in the general estimate. It may be necessary to state that no
new contract has been authorized since the meeting of Congress in 1817.

He added that contracts for the road between Uniontown and Washington could be made
at the rate of $9,500 per mile, “including culverts, bridges, and all other incidental
expenses, except the bridge across the Monongahela, if it should be deemed expedient to
erect one over that river.” He estimated that the contracts yet to be awarded for 30 miles
would cost $285,000. A contractor proposing to build the bridge was “capable of
complying with their engagements, and will bind themselves to complete the whole
extent to be contracted for within two years from the date of their contract.”

By November 1819, doubts about alterations in location, the manner of construction,
dimensions of bridges, and the method of building them had resulted in Thompson’s
dismissal. On November 30, 1819, Secretary Crawford asked Alexander Lacock,
Thomas McGiffin, and Thomas Wilson to undertake an investigation. Crawford
explained that in view of the doubts, “injurious to the interest of the United States, it has
been judged expedient by the President, as well from a sense of justice to the late
superintendent as from a due regard to the national interests, that a full and complete
examination be made into the premises, in order that justice may be done.” The President
was “desirous of obtaining the aid of persons in whose justice and impartiality unlimited
confidence may be reposed.” For that reason, the President “directed me to request that
you take upon yourselves this examination, and that you will proceed to the execution of
it with as little delay as possible.”



The following day, Secretary Crawford wrote to inform Thompson of the investigation:

The President has determined that it is expedient to cause the road constructed
under your superintendence to be examined, as well to ascertain whether it has
been constructed agreeably to contract, as to determine whether you have
conformed to the instructions under which you acted. The persons requested to
execute this service will give you notice of the time and place at which it will
commence, in order that you may be present, if you think proper, and may furnish
such explanations as may be necessary to the ends of justice, as well to yourself as
to the Government.

On January 3, 1820, the three men updated Secretary Crawford on their investigation.
They had met in Brownsville on December 20. With McGiffin detained, Lacock and
Wilson continued on to Wheeling making observations and general inquiries before
returning to meet McGiffin in Washington, Pennsylvania. The winter — “cold has
become intense, the ground frozen, the snow of considerable depth and increasing daily”
— made “actual investigations, inspections, and measurements” impractical. The trip to
Wheeling and back resulted in observations that were “necessarily general,” but Lacock
and Wilson had observed that “little more is necessary than to observe that general
appearances strongly corroborate the allegations which seem to have pointed out the
particular subjects of inquiry embraced in your letter of instruction”:

We are decidedly of opinion that unnecessary expense to a large amount has been
incurred in the erection of bridges, when culverts would have been sufficient; side
walls, when fillings of earth would have been less expensive, more permanent,
and, in many instances, would have been effected at the expense of the road
contractor; in unnecessary increase of dimensions of side and wing walls; the
erection of expensive bridges where the stream might have been turned or avoided
at a much less expense; and in the number of arches to each bridge. Deviations
from the location are by Mr. Thompson admitted in several instances, one of
which he admits to been adopted without advising the Department. The effects of
such deviations we have not ascertained, nor have we been able to examine the
reasons assigned by Mr. Thompson in justification of them.

To Thompson’s credit, the investigators wrote, he cooperated with them and “evinced
every disposition to afford all the lights and facilities in his power; and is now engaged in
preparing copies of the grading notes, accounts of the dimensions, and calculations of the
mason work, which accounts are lengthy.” Thompson “appears satisfied, and even
solicitous, that the inquiry proceed with as little delay as possible.”

Although they were unable to continue the investigation until the spring, they were
concerned about the delay in drawing conclusions because of the impact it would have on
the contractors:

The sub-contractors under Colonel Shepherd’s contract have, as they allege, (and
not improbably,) nearly completed their different works. They and their workmen



and laborers state (and we believe correctly) that they are in great want of money;
that they are without the means of providing winter clothing and subsistence; and
many who reside in distant parts, having small sums due them for labor, &c., will
be subjected to great hardship, by either going to their homes or being detained
for the winter unpaid.

The investigators recommended that Shriver be authorized to pay the subcontractors,
“with the consent of the original contractors, and on bonds, if deemed necessary, to an
amount not exceeding $6,000.”

On March 10, 1820, Secretary Crawford wrote to update Representative Smith on the
situation. As explained in the earlier letter to Smith, Secretary Crawford wrote that “an
additional appropriation of forty-four thousand dollars will be necessary”:

Doubts having arisen of the correctness of the conduct of the superintendent, he
has been removed, and an investigation has been directed, with a view to ascertain
whether impositions have not been practised upon the Government. This
investigation, after having been commenced, was postponed until the 20th instant,
when it will be resumed and brought to a speedy conclusion. It is not improbable
that it will result in the exclusion of some part of the demands which have been
admitted by the late superintendent, and are still unsatisfied. It is believed,
however, that it will be expedient to make the appropriation, as no part of it will
be expended but what is indispensable to the fulfilment of the public engagements
made in 1817. [ASP, Doc. No. 486]

Commenting on the investigation, Peyton wrote that after Thompson was dismissed, he
“had no formal affiliation with the Road after this time, but went on to help found, settle,
and serve as first mayor of the National Road town of Triadelphia, (West) Virginia,”
located in Ohio County within the Wheeling metropolitan statistical area.

According to the town’s Web site:

Originally chartered in 1829. Name adopted from the Greek word meaning three
brothers, and probably named for the three sons of Colonel Josias Thompson, who
donated the land upon which the town was originally laid out.

Secretary of War Calhoun’s Report

The Second National Bank of the United States, confirmed by the Supreme Court and
begun with high hopes, would disappoint its supporters, as Professor Larson described:

The trouble with the national bank began immediately in 1817. Taking advantage
of the private authority within this mixed corporation (private stockholders
elected four-fifths of the directors), President William Jones and a band of
intensely self-interested directors virtually hijacked the new central bank,
subverting all requirements (most notoriously the requirement to stock the vault
with specie), expanding loans (often to themselves) far in excess of authorized



limits, and covering their misappropriations by freely issuing notes to all who
desired them.

Because of these and other misdeeds, the bank was unable in October 1818 to meet a
government call for $2 million to pay off the Louisiana Purchase. The repercussions
rippled through the economy as State banks failed; merchants, farmers, and land
speculators struggled as prices declined; and increased bankruptcies resulted in more
unemployment. (M’Culloch was one of several people involved with the Baltimore
branch indicted for corrupt practices.)

Many factors contributed to what years later would be known as the Panic of 1819, but it
would last through the early 1820s, causing not only economic strife but polarization in
Congress. Senators and Representatives drew lessons from the panic based on their
views on the role of the general government prior to the downturn and as proof that the
measures they had advocated — whatever they were — should now be employed to rescue
the country.

The Bonus Bill had been based on the theory that revenue from the Second National
Bank of the United States would allow development of internal improvements. Even if
President Madison had not vetoed the bill, the Panic of 1819 would have delayed such an
outcome.

On April 4, 1818, the House Committee on Roads, Canals, and Seminaries of Learning
had introduced a resolution asking Secretary of War Calhoun and Treasury Secretary
Crawford to submit plans “for the application of such means as are within the power of
Congress” to make national roads and canals:

... together with a statement of the undertakings of that nature, which, as objects
of public improvement, may require and deserve the aid of the Government; and,
also, a statement of works of the nature abovementioned, which have been
commenced; the progress which has been made in them; the means and prospects
of their being completed; the public improvements carried on by States or by
companies, or incorporations which have been associated for such purposes, to
which it may be deemed expedient to subscribe or afford assistance; the terms and
conditions of such associations and the state of their funds, and such information,
as, in the opinion of the Secretary shall be material in relation to the objects of
this resolution.

The House adopted the resolution, 76 to 57.

Mindful of President Monroe’s views on internal improvements, Secretary Crawford did
not respond, but on January 7, 1819, Secretary Calhoun submitted a report that reflected
his enthusiasm for the subject. He saw an “intimate connexion” between national defense
and the country’s “improvement and prosperity”:

There is no country to which a good system of military roads and canals is more
indispensable than to the United States. As great as our military capacity is, when
compared with the number of our people, yet, when considered in relation to the
vast extent of our country, it is very small; and if so great an extent of territory



renders it very difficult to conquer us, as has frequently been observed, it ought
not to be forgotten that it renders it no less difficult for the Government to afford
protection to every portion of the community. In the very nature of things, the
difficulty of protecting every part, so long as our population bears so small a
proportion to the extent of the country, cannot be entirely overcome, but it may be
very greatly diminished, by a good system of military roads and canals. The
necessity of such a system is still more apparent, if we take into consideration the
character of our political maxims and institutions. Opposed in principle to a large
standing army, our main reliance for defense must be on the militia, to be called
out frequently from a great distance, and under the pressure of an actual invasion.
The experience of the late war amply proves, in the present state of our internal
improvements, the delay, the uncertainty, the anxiety, and exhausting effects of
such calls ... As itis the part of wisdom to profit by experience, so it is of the
utmost importance to prevent a recurrence of a similar state of things, by the
application of a portion of our means to the construction of such roads and canals
as are required “with a view of military operations in time of war, the
transportation of the munitions of war, and more complete defence of the United
States.”

After outlining the country’s needs by regions, Secretary Calhoun continued:

Much undoubtedly remains to be done to perfect the roads and improve the
navigation of the rivers; but this, for the most part, may be safely left to the States
and the commercial cities particularly interested, as the appropriate objects of
their care and exertions. The attention of both has recently been much turned
towards these objects, and a few years will probably add much to facilitate the
intercourse between the coast and the interior of the Atlantic States.

Other needs, such as “the great and important line of communication extending along the
coast through the Atlantic States,” could be met only by “the General Government, or not
be perfected at all, at least for many years.” If the country ever were invaded again, “the
roads and canals necessary to complete the communication with that portion of our
country would be of the utmost importance”:

The interest of commerce and the spirit of rivalry between the great Atlantic cities
will do much to perfect the means of intercourse with the west. The most
important lines of communication appear to be from Albany to the lakes; from
Philadelphia, Baltimore, Washington, and Richmond, to the Ohio river; and from
Charleston and Augusta to the Tennessee — all of which are now commanding the
attention, in a greater or less degree, of the sections of the country immediately
interested. But in such great undertakings, so interesting in every point of view to
the whole Union, and which may ultimately become necessary to its defense, the
expense ought not to fall wholly on the portions of the country more immediately
interested. As the Government has a deep stake in them, and as the system of
defense will not be perfect without their completion, it ought at least to bear a
proportional share of the expense of their construction.



Many of the roads and canals the report suggested would be of “first importance to the
commerce, the manufacture, the agriculture, and political prosperity of the country, but
are not, for that reason, less useful or necessary for military purposes”:

It is, in fact, one of the great advantages of our country, enjoying so many others,
that, whether we regard its internal improvements in relation to military, civil, or
political purposes, very nearly the same system, in all its parts is required. The
road or canal can scarcely be designated, which is highly useful for military
operations, which is not equally required for the industry or political prosperity of
the community. If those roads or canals have been pointed out which are
necessary for military purposes only, the list would have been small indeed.

I have, therefore, presented all, without regarding the fact that they might be
employed for other uses which, in the event of war, would be necessary to give
economy, certainty, and success to our military operations, and which, if they had
been completed before the late war, would, by their saving in that single contest in
men, money, and reputation, have more than indemnified the country for the
expense of their construction.

He did not attempt to estimate the cost of needed facilities; that could be calculated only
by skilled engineers after a careful survey:

Should Congress think proper to commence a system of roads and canals for the
“most complete defence of the United States,” the disbursement of the sums
appropriated for the purpose might be made by the Department of War, under the
direction of the President.

Based on what the House resolution had called for, he did not think it appropriate to
address the longstanding constitutional questions about internal improvements, or the
arguments that might be considered to implement the network proposed. [ASP, Doc.
No. 462]

Although Congress would regularly engage in the familiar debates on internal
improvements, it did not act on Secretary Calhoun’s proposal initially.

Thinking About Tolls

While Congress was tending to construction of the Cumberland Road to Wheeling, it also
took up legislation enabling statehood for Illinois (1816) and Indiana (1818), both of
which contained language related to roads. The Enabling Act of April 19, 1816, for
Indiana contained this provision:

Third. That five per cent. of the net proceeds of the lands lying within the said
territory, and which shall be sold by Congress from and after the first day of
December next, after deducting all expenses incident to the same, shall be
reserved for making public roads and canals, of which three-fifths shall be applied
to those objects within the said state, under the direction of the legislature thereof,
and two-fifths to the making of a road or roads leading to the said state under the
direction of Congress.



The Enabling Act for Illinois, approved April 18, 1818, included a similar provision:

Third. That five per cent. of the net proceeds of the lands lying within such state,
and which shall be sold by Congress, from and after the first day of January, one
thousand eight hundred and nineteen, after deducting all expenses incident to the
same, shall be reserved for the purposes following, viz: two-fifths to be
disbursed, under the direction of Congress, in making roads leading to the state;
the residue to be appropriated by the legislature of the state, for the
encouragement of learning, of which one-sixth part shall be exclusively bestowed
on a college or university.

Also as with Ohio, the legislation exempted public land in both States, following its sale
by the general government, from State taxation for 5 years.

Representative Daniel P. Cook of Illinois recalled these provisions when he introduced a
resolution on February 15, 1820, regarding the appropriation act of March 3, 1819, which
provided:

For claims due and becoming due, under existing contracts for constructing the
United States’ road from Cumberland to the Ohio river, two hundred and fifteen
thousand dollars; and for completing the said road, the sum of two hundred and
eighty-five thousand dollars; which several sums, hereby appropriated, together
with the amount heretofore advanced by the United States for making said road,
shall be repaid out of the fund reserved for laying out and making roads to the
states of Ohio, Indiana, and Illinois, by virtue of the several acts for the admission
of the aforesaid states into the Union.

The resolution provided that the Committee of Ways and Means should “be instructed to
inquire into the expediency of repealing” the provision that directed land sale revenue
from Indiana and Illinois to be used “for constructing the United States road from
Cumberland to the Ohio river, and of appropriating the same to defray the expenses of
laying out and making a road from the Ohio river opposite to Wheeling, by Columbus, in
the State of Ohio, and by the permanent seat of government of Indiana, on the most
eligible route, to Vandalia, in the State of Illinois.”

Representative Cook explained:

By the acts of 1816 and 1818 authorizing the admission of Indiana and Illinois,
respectively, two per cent. of the net proceeds arising from the sale of the public
lands in those States was reserved by Congress to the laying out and making of
roads leading to those States, respectively; and in consideration of the
appropriation made by Congress, with others, which were understood on all hands
to be for the benefit of those States, respectively, the States surrendered a part of
their sovereignty: they agreed that the lands of the United States, then remaining
to be sold, should be free from taxation for five years after the day of sale; and in
Illinois the bounty lands given to the soldiers of the late army, were also to be
exempted from taxation for three years from the date of their patents.



For Congress to divert “this fund from the channel in which Mr. C. could not but think it
was intended to flow, Illinois would consider a violation of that compact.” Using the
funds to repay the expense of building a road several hundred miles from the Illinois
border could never be “in unison with the intention either of Congress or of the State of
Illinois.” Could anyone contend, he asked, that when the funds were reserved to Indiana
and Illinois that the funds were intended to be used to defray the expenses of building a
road authorized a decade before either territory became a State that approached neither
State?

He thought it far more likely that Congress intended the land sales funds “to have been
reserved for the purposes contemplated by the resolution which he had offered, to extend
that road to the borders of those States, respectively; and unless it was so appropriated, or
at least in making roads leading to, and not towards them, he did not think they would
have just cause of complaint against the Government.” The wording of the Act of

March 3, 1819, was “a violation of the compact between those States and the United
States.”

The resolution, the Annals stated, “was then considered and adopted, without a division.”
(A “division” is one option when a voice vote results in an uncertain result. The chair
calls for a division. Those in favor of a measure rise and are counted; then those opposed
rise to be counted. The totals are not recorded.)

On March 16, 1820, the House of Representatives was again considering the general
appropriation bill. The Annals reported:

The remainder of the day was occupied in debate on the civil appropriation bill;
and chiefly on the clause which proposes an appropriation of one hundred and
forty-one thousand dollars “for completing the contracts for constructing the road
from Washington, Pennsylvania, to Wheeling, made during the year 1817.”

On this there was a rather animated debate; Mr. [Jesse] Slocumb [of North
Carolina] having moved to strike it out of the bill. The objections to it were,
principally, 1. To the power of Congress to construct roads at all; and, 2. To the
nature of the contracts, some of which it was suggested had originated in
collusion and fraud.

After deciding the question on Mr. Slocumb’s motion in the negative, the
Committee rose and the House adjourned.

On March 17, the House voted, 90 to 66, to include $141,000 in the general appropriation
act to pay for the 1817 contracts on the Cumberland Road east of the Ohio River.

Despite the divisive debate, Congress could not ignore the problem on the original
section of the Cumberland Road. It was deteriorating from use and misuse, prompting
Congress to debate how to restore the heavily used road. Because funding for the road
had become a controversial topic, some Members of Congress sought a different solution
that would settle the issue.



Representative Henry R. Storrs of New York, from the Committee on Roads and Canals,
introduced a bill on March 20, 1820, to restore and maintain the Cumberland Road by
imposing tolls on those using it. The bill specified the amount of toll to be charged, the
pay of toll collectors, and the penalty for improper collection techniques and evasion. It
exempted some travelers, such as those going to or from worship or a funeral, and
military travelers and vehicles. The final section was the key:

Sec. 6. And be it further enacted, That the amount of tolls collected on said road
shall be paid into the Treasury of the United States semi-annually, by the toll-
gatherers on said road, and a separate account kept thereof; and the said moneys,
after deducting therefrom the expenses and charges of collecting the same, shall
be applied, under the direction of the President of the United States, to the repairs
and preservation of said road, in such manner and under such regulations as he
may prescribe, and to no other purpose whatever.

In keeping with House rules, the bill was read, but before its second reading could occur,
Representative Barbour introduced a motion to reject the bill. The Annals explained:

This motion gave rise to a short debate . . . . In general, the motion to reject the
bill was supported on the ground that the question which it involved had been as
much discussed as any ever presented to the view of the Legislature; that the
discussions and solemn decisions had gone forth to the world; that the mind of
every member was made up on it, and therefore there was no need of delay for
reflection; and that the principle of the bill was, in the opinion of the advocates of
its rejection, so obnoxious that it ought not to be entertained by the House for a
moment.

The motion to reject was opposed on the ground that the question was one of
much importance, and ought not to be hastily disposed of; that the preservation of
a national work which has already cost so much money was an object of
importance, if within the Constitutional power of Congress; that, in fact, the
question involved in the bill had never yet been decided by Congress; that, being
but this day presented, it would be unreasonable to call upon the House to say it
was so odious they would not look at it.

On the question, “Shall this bill be rejected?” the House voted 47 to 111 to reject the
Barbour motion.

The House then read the Storrs bill a second time and committed it to the Committee of
the Whole for a third reading.

Although the 16" Congress did not pass the toll-gate bill, Congress did pass two bills
affecting the Cumberland Road. The first was the general operations appropriation of
April 11, 1820, in which the provision survived appropriating $141,000 for completing
the 1817 contracts for the road from Washington, Pennsylvania, to Wheeling. All of the
appropriations in the legislation, including the funds for the Cumberland Road, were to
come out of any money in the general Treasury not otherwise appropriated.



The Western Extension

The second and more significant legislation was the Act of May 15, 1820, which
authorized the appointment of commissioners to lay out a continuation of the Cumberland
Road from Wheeling through the States of Ohio, Indiana, and Illinois. Senator Rufus
King of New York had introduced the bill from the Committee on Roads and Canals on
April 20, 1820. It moved through the Senate and House quickly and with limited
controversy as reported in the Annals.

The final legislation called on the President to appoint “three impartial and judicious
persons, not being citizens of any of the states aforesaid” as commissioners to examine
the country between Wheeling and “the left bank of the Mississippi river, to be chosen by
said commissioners, between St. Louis and the mouth of the Illinois river.”

They were to lay out the road “to be on a straight line, or as nearly so as, having a due
regard to the condition and situation of the ground and water-courses over which the
same shall be laid out, shall be deemed expedient and practicable.” In doing so, the
commissioners could employ “able surveyors, chain-bearers, and other necessary
assistants.” All were to take an oath, or affirmation, “faithfully and diligently to perform
their respective duties.” Each commissioner would be paid $6 for each day they were
involved in the business of the road. Surveyors were to receive $3 a day, with other
workers receiving $1 a day.

The legislation spelled out the nature of the road:

The said road to be eighty feet wide, and designated by marked trees, stakes, or
other conspicuous monuments, at the distance of every quarter of a mile, and at
every angle of deviation from a straight line.

The commissioners were to present an accurate plan of the road, with a written record, to
the President. The report also was to divide the plan into sections between 5 and 10 miles
long, “noticing the materials that may be used in making, and given an estimate of the
expense of making, each section of the road aforesaid.”

The Act appropriated $10,000 out of the general Treasury “to defray the expense of
laying out the road aforesaid.”

The one controversial topic was that the original bill called for survey of the route of the
Chesapeake and Delaware Canal through Maryland, Delaware, and New Jersey. That
unrelated provision was dropped.

When the 17" Congress convened in December 1821, one of the questions to be decided
was what to do about the Cumberland Road.

Representative David Trimble of Kentucky, on December 18, 1821, introduced a
resolution calling on the President to report to the House on the progress of the survey of
extension of the Cumberland Road beyond Wheeling. If the survey had not been
completed, the resolution asked the commissioners to explain why they had suspended
their duties.



He also submitted two more direct resolutions:

1. Resolved, That the Committee on Roads and Canals be instructed to inquire into
the expediency of providing by law for the repair and preservation of the
Cumberland road, and for the establishment of toll gates thereon.

2. Resolved, That the same committee be instructed to inquire whether any, and, if
any, what, further provision ought to be made by law to enable the President of
the United States to complete the survey and location of the proposed
continuation of the Cumberland road from Wheeling, in the State of Virginia,
through the States of Ohio, Indiana, and Illinois, to the Mississippi river; and
whether any, and, if any, what, provision ought to be made to enable the President
to cause the said road to be constructed.

The three resolutions were “ordered to lie on the table” for discussion at a later date.

On December 20, Representative Trimble called for discussion of his Cumberland Road
resolutions. The first resolution, calling on the President for a report on the western
survey, was agreed to without objection.

The two other resolutions were read. Representative Patrick Farrelly of Pennsylvania
suggested holding off on consideration until the House received the Secretary of the
Treasury’s report from the commissioners. The Annals summarized his argument:

It was desirable that the House should act upon the subject with the best lights
that the case afforded. It was an important subject. Large sums of money had
been expended, and, he feared, to very little purpose, for he had understood that
the commissioners had examined the road this season, and had given an
unfavorable report of the manner in which the public money had been expended,
and that those disbursements were made with an eye to private speculation rather
than public utility.

He appeared to be referring to the allegations about the contracts awarded under
Superintendent Josias Thompson.

Representative Trimble said “his object was to have as early an inquiry as possible into
this subject. He wished the committee to be raised now, that they might have an
opportunity of investigating this subject at a period of the session most convenient for the
purpose, the House being less engaged than it would be after the holidays.”

Representative Farrelly said he “had only thrown out his suggestion . . . without intending
to object to the resolutions.” According to the Annals, “The question was then taken on
the passage of the resolves, and decided affirmatively without objection.”

The Commissioners’ Report

The President had appointed the three commissioners to survey extension of the road,
namely Lacock, David Shriver, and William McRee. Secretary Crawford submitted their
initial report to the House by letter dated January 14, 1822, containing the
commissioners’ January 2 summary of their work. The Secretary’s transmittal included



the report, plan of survey, and field notes the commissioners had submitted to him. They
had not been copied, so he requested their return as soon as no longer needed.

The commissioners began by discussing the confusion caused by an effort in the Senate
to amend the law calling for their appointment and directing that the line be as straight as
conditions permitted. The Senate had passed a bill directing that the extension go
through Columbus, Indianapolis, and Vandalia, the capitals of the three States. The bill
had failed in the House of Representatives “for want of time to consider it.” Under the
existing law, therefore, the three capitals could not “be embraced” by the straight-line
extension:

In this situation, they considered it expedient, with the balance of the
appropriation in their hands, to prosecute the location as far as the Muskingum
river at Zanesville, believing it highly probable that, whether the law were
modified or not, from the nature of the country on both sides of that river, a point
at or near that place must be selected at which to pass the stream; and, also, that
their labors must be ultimately bestowed on this ground, whatever might be the
points fixed or agreed upon westward of it.

They focused, therefore, on the 81-mile distance between Wheeling and Zanesville “on
the present travelled road.” The routing had to overcome several problems:

The ground throughout the entire distance is very hilly and broken; the principal
streams run nearly at right angles with the course of the location; and the hills
bordering those streams have to be passed in a lateral direction, and making a
considerable angle with the general direction of the location, otherwise a descent
and ascent sufficiently gentle could not be had.

Crossing the bottoms and streams would involve “great expense in bridges and
causeways.”

The ground was another problem:

The substratum, particularly on the sides of hills, is generally a lime or rotten slate
stone. The superstratum, of different depths, consists of the decomposition of the
one below, combined with the decayed vegetation on its surface.

The hill sides regularly slipped into the valleys below:

The necessity of avoiding ground of this nature is obvious; for, if a road be made
on a side hill where the ground is of this description, the support is cut off by the
road, and the surface, perhaps charged with trees and rocks, will force itself upon
the road and destroy it.

The commissioners were concerned that “the erroneous location of a road, designed for
permanent national purposes, would be worse than a useless expenditure of public
money; for as the location must be made the basis of all future contracts for construction
of the road, if left imperfect, the Government would either have to be at the expense of a
new location, or make the road on the old one; and, in the latter case, the public would



probably be at the inconvenience of occupying it for a great length of time without
attempting an alteration.”

By experiments, many of which failed, the commissioners selected a route that was
5 miles shorter than the existing road:

They do not pretend to say that the route represented as the shortest is brought to
that state of perfection which is practicable; some necessary trials yet remain to
ascertain whether better ground cannot be had, and the distance diminished; but
the labor, it is thought, will be inconsiderable compared with what has been
bestowed the last summer. The routes have all been graded at an angle of not
exceeding 4% degrees with the horizon, with the exception of 123 chains 28 links

West of the Muskingum River, “the difficulty of making a location will considerably
diminish™:

The surface of the earth is, in general, gently undulating, and the highlands
bordering the largest streams are much less elevated. But the probability is, that,
in some considerable part of that region, a difficulty in procuring stone convenient
for a turnpike will be experienced; but pebble or gravel was discovered in some
places, of excellent quality, a small depth below the surface. Between Wheeling
and Zanesville, but little difficulty, they apprehend, will be found in procuring
stone for the road.

The commissioners closed their report with an update on the Cumberland Road east of
Wheeling:

The commissioners would further observe, that that portion of the national road
between Uniontown and Washington, Pennsylvania, including about thirty miles,
was contracted for in the year 1819, and since completed, including mason work
and other expenses, for $6,400 per mile. Taking into view the scarcity of money
in circulation, and the reduced price of labor and provisions, they have no
hesitation in saying that the probability is that the road between the Ohio and the
Muskingum rivers, including culverts and bridges, with stone arches, could, at the
present time, be contracted for, and completed in a similar manner, for a much
less sum.

Their expenditures “exceed by a small amount” the appropriation, but the surveyor and
assistants had been paid. [ASP, Doc. No. 511]

The Senate would again consider amending the law to direct that the road should connect
the three State capitals, but action was not taken during the 17" Congress.

Restoring the Original Road

With the extension inactive, the 17" Congress took up the problem of restoring the
Cumberland-to-Wheeling road. On January 7, 1822, Representative Andrew Stewart of
Pennsylvania offered a resolution calling on the Ways and Means Committee to “report a



bill applying the unexpended balance of the moneys appropriated by the act of 3d March,
1819, for completing the Cumberland, for the purpose of repairing the same.”

Representative Stewart would emerge as one of the chief advocates for the Cumberland
Road. An attorney who had been born in the vicinity of Uniontown, he served in the
Pennsylvania House of Representatives (1815-1818) before President Monroe appointed
him U.S. Attorney for the western district of the State (1818-1820). He resigned in 1820
and was elected to serve in the U.S. House of Representatives, a post he held through
March 1849. In 1825, Representative Stewart married Elizabeth Shriver, whose father
was David Shriver, Jr.

After some speculation on whether a balance of funds existed, the motion “was then
ordered to lie on the table.”

Representative Stewart contacted the Treasury Department, which assured him the
funding was still available. Therefore, he reintroduced his amendment on January 24:

And, since he was up, he would state to the House that the balance remaining of
the money appropriated, to complete this road, had been reduced since the last
session to less than $10,000. This sum, however, he thought, (if judiciously
applied,) would be sufficient to effect such repairs as were immediately necessary
to the presentation of the road. A few thousand dollars would do more to preserve
it now than ten times the amount a year or two hence — unless the Government did
something, the road would soon be destroyed, and the money expended lost. It
had been entirely neglected by the Government for a considerable time past.

The amount involved was “inconsiderable” compared with the millions expended along
the Atlantic coast for forts, lighthouses, and other facilities:

He spoke of the superiority of this public work over any other to which the
attention of the Government had been, or could be, directed. He also alluded to
the claims of the West, and interior, generally, where little or nothing had been
expended, compared with the immense sums expended on the Atlantic Coast for
the benefit of foreign commerce.

Because the funds of less than $10,000 had already been appropriated, he hoped the
resolution would be adopted and that the Treasury Secretary would apply the funds to
repairing the road.

Representative Lewis Williams of North Carolina offered an amendment directing the
Ways and Means Committee to inquire into the expediency of how to use the balance
instead of prescribing the outcome of the probe. Representative Stewart was
apprehensive of the amendment because he was concerned that the committee would
direct the balance to the surplus fund rather than the road. Moreover, he put his motion
in the context of the proposal to place toll-gates on the road:

To erect toll-gates he considered inconsistent with the liberal and enlightened
policy which had conceived and executed this work. But were they to be erected,
yet the amount now asked for would be necessary for the preservation of the road,



which was in a state of rapid dilapidation, before any system establishing gates
could be carried into effect.

When Representative Henry Baldwin of Pennsylvania said he could not consent to the
Stewart motion, Representative Stewart reluctantly agreed to the Williams amendment
“and the resolution was adopted.”

The Senate also was considering repair of the road. Senator Richard M. Johnson of
Kentucky had introduced a motion on December 17, 1821, calling for a select committee
“to inquire into the expediency of providing for the preservation and repairing of the
National turnpike road, beginning at Cumberland, on the Potomac, and terminating at
Wheeling, on the Ohio river and that they have leave to report by bill or otherwise.”

The following day, amid brief dialogue on the motion, Senator Johnson revised it to call
on creation of a committee of the Roads and Canals to study the matter. The Senate
agreed to the motion, resulting in appointment of a five-man committee, including
Johnson.

On January 3, Senator Johnson, on behalf of the Committee on Roads and Canals,
reported a bill to keep the Cumberland Road in repair by erection of toll-gates.
According to the Annals, the bill passed to a second reading, without discussion. The
second reading took place on January 4, again without reported debate.

The Senate considered the bill on January 7. Senator John Chandler of Maine pointed out
that the bill did not provide for cases “where persons might forcibly pass the gates
without paying the toll required.”

Senator Johnson responded that the Committee on Roads and Canals had considered that
question, “but they concluded that, as such a clause would involve a question of
constitutionality, and of course of some difficulty, it would be better to avoid the
impediment which it might present, by reporting the bill in the naked form in which it
was presented.” Future amendments could occur if necessary.

Senator Nathaniel Macon of North Carolina pointed out that the bill was basically a
money bill because it involved “a tax levied on everybody that travelled on the road.” He
added that he “rose only to make this remark, without going into the merits.”

As introduced, the Johnson bill had a blank for the salary of the superintendent. The
Senate agreed to a Johnson motion to fill the blank in with the amount of $1,000.

Senator John H. Eaton of Kentucky suggested delaying consideration of the bill because
it might affect State rights. He thought “it was proper to proceed cautiously to the
adoption of any measure which might possibly produce further collision with the States.”
The Senate agreed to postpone consideration.

The Senate took up the measure again on January 17. As the reading of the bill was
about to proceed, Senator Walter Lowrie of Pennsylvania objected that the reading was a
waste of time. If the Senators looked at the bill they “must see that it was a revenue bill,
and that this House had therefore nothing to do with originating it.” Revenue bills, under
the Constitution, had to originate in the House of Representatives.



Senator Johnson expressed surprise at the objection. Briefly citing the importance of the
Cumberland Road, he “could not view this at all in the light of a revenue bill.”

Senator Lowrie pointed out that the revenue from the tolls would accrue to the general
Treasury “and out of this fund the expenses of repairing the road were to be paid.”
Levying any tax was the House’s province, but he recommended postponing
consideration of the toll-gate bill until the issue could be reviewed.

Senator Isham Talbot of Kentucky disagreed with Senator Lowrie. The bill “does not
contemplate the raising of a revenue, within the terms of the Constitutional limitation of
the origination of such bills to the House of Representative.” A revenue bill involved a
general tax on all people for the general purposes of the government. “This bill . . .
proposed to collect money for a specific object, and for no other — a mere imposition of
toll for a special purpose could not be considered as raising revenue”:

This road which had cost so much money, and was of vast importance in a
commercial as well as political view, which was a monument of the wisdom and
liberality of the General Government, ought to be preserved from dilapidation and
other injuries, and he trusted that the Senate would not concur in the objection
which was now taken to the bill which had been reported for that purpose.

Senator Johnson pointed out that if Senator Lowrie’s interpretation were adopted, “the
Senate would have very little to do with originating laws.” There might be other
legitimate objections to the bill, but not that it was a revenue bill:

If it was opposed on other grounds — that, for example, of a want of power over
the road now it was made, that was another and a fair ground of opposition. But,
in the words of the Constitution, “All bills for raising revenue shall originate in
the House of Representatives.” Perhaps his zeal in favor of the object of the bill
had blinded him; certain it was, he said, he could imagine nothing much further
from a revenue bill than this bill was. If, he said, this great road was to be
suffered to go to decay, after the million [sic] of dollars which had been spent
upon it, to connect New Orleans and Boston by an interior communication, let it
go. He could trudge over the mountains, and through the valleys, without the
road, as well as others, but he should lament it; and he hoped the question on this
bill would be tried on its merits, and not on an incidental question.

After further discussion, Senator Lowrie made clear that he did not object to Congress
passing the bill for its important purpose but only to the fact that the Senate was
originating it. “By forcing it upon the Senate, as originating here, some gentlemen,
among whom Mr. L. said he was one, would be compelled to be against this bill, though
on principle favorable to its provisions.

The Senate agreed to delay consideration.

On February 28, the Senate again took up the Cumberland Road bill appropriating
$10,000 for the survey of the extension to the Mississippi River:

Mr. Johnson, of Kentucky, observed that the bill was merely to authorize the
completion of an important object which had been commenced. The people of the



West, far removed from the seat of empire, asked for very few things, and he
hoped this little boon would not be refused.

Some amendments of detail were proposed to the bill, on which some discussion
took place; after which the bill was ordered to be engrossed for a third reading.

(“Engrossed” meant putting the bill in final form.)

On March 1, the bill was read a third time, passed, and sent to the House for
consideration.

The House considered the provision in the general appropriation bill appropriating $9,000
to aid repair the Cumberland Road east of Wheeling on April 6, 1822, as a Committee of
the Whole. Representative Lewis Condict of New Jersey moved to strike out the clause:

He said the United States had already expended enormous sums in the
construction of this road, and he could not consent to impose upon his
constituents any further expense in repairing it.

Representative James D. Breckenridge of Kentucky said he was surprised by
Representative Condict’s objection to the provision, “and the manner was as unexpected
as the matter,” namely that he was unwilling to tax his constituents for this purpose.
Representative Breckenridge pointed out that citizens from the west were regularly taxed
“to build fortifications on the seaboard, and support navies, in which they have no special
interest.” What would Representative Condict say if Members of Congress from the west
were to refuse to back such expenditures:

This was a magnificent plan of connecting the Eastern with the Western States. It
was creditable to the munificence and policy of the Government; and he would
not ask whether it was expedient to suffer this valuable road to go to decay and
ruin, rather than appropriate this trifling sum to an object so important. It was the
common property of the nation, and it could not be comfortable to the interests of
the country to break the chain that binds the Eastern and Western States together.

Representative Farrelly, who represented a district based in Meadville in northwest
Pennsylvania, did not appreciate the reference to local considerations. “He did not
understand in what way this appropriation found its way into the bill.” He did not believe
the appropriation was constitutional, and was willing to go only as far as the original
compact specified. “The act of Congress, on this subject, provided for the construction,
but not for the repair, of the road.” If Congress appropriated the funds, “it would be
followed by similar calls from year to year to keep it in repair’”:

It had been said, indeed, that the sum asked for was a trifle. He admitted it; and if
this was to be the end of it, it would perhaps be worth the time to be occupied in
the contest. But he regarded this as only an entering wedge for future
appropriations for the same purpose. The State of Pennsylvania has a road nearly
parallel with this, from Harrisburg to Pittsburg, which is materially affected by
this.



Moreover, the expenditure of funds granted for the road “had been wasteful and corrupt;
and there was no guaranty that the sum which is now asked for would not be applied in a
similar manner.” He continued:

Mr. F. did not wish to have this road go to destruction; but he thought if those
who live on its borders would not support and repair it, it should revert to the
States through which it passes. And he could not think that, for the sum of
$9,000, it was expedient to draw into discussion a Constitutional question of
doubtful construction. After so large a sum had been expended, so far beyond the
amount that was originally contemplated, he thought it was time to put an end to
these appropriations.

As for the comment about Atlantic coast projects, he pointed out that “in these
fortifications, New Orleans had not been overlooked, which was done almost entirely for
the benefit of the people of the West. As much attention has been paid to the fortification
of that place as to those of New York, and he thought no fair argument could be adduced
from that source.”

In view of the concern about how the measure was included in the appropriations act,
Representative Smith of Maryland explained that it had been added *in consequence of a
resolution of the House directing the Committee of Ways and Means to inquire into the
expediency of applying the unexpended balance of former appropriations for this
purpose.” The committee had obeyed the House’s direction “and they thought
themselves justified in that course when they knew that $1,000,000 had been expended
by the United States in constructing the Cumberland road, and that it was now in a state
of dilapidation.” The committee had consulted the superintendent, who thought that “the
road, owing to the torrents, &c., in that mountainous country, will soon be impassable,
unless the necessary repairs are made.” The basic question was whether to waste what
had already been expended on the road “rather than be at a little expense to sustain it.”

Representative Smith rejected Representative Farrelly’s notion that those who live along
the road should repair it:

But they have little interest in it. It is those who pass a great distance on the road
that have the greatest interest in maintaining it. The construction of this road had
done great honor to the nation, and he hoped it would not now be abandoned.

Representative John W. Campbell of Ohio said he had traveled the road recently:

... and he found that the first part made wanted but little repair. That portion of it
which was more recently constructed naturally required attention. The hills slide
down, and the road is filled up, so that repairs are necessary.

Given the importance of the road, “the people of the West had a right to expect this small
appropriation for such an object.” The small sum of $9,000 was all that was required
“and probably not even so large a sum as that will be necessary in future years, after the
road shall have been thoroughly completed.”

Representative Rollin C. Mallary of Vermont was in favor of the appropriation:



The Government had expended $1,800,000 on this road, and the policy of that
expenditure had been repeatedly confirmed. It was now out of repair, and there
were no means provided to maintain it.

The first question, then, was, whether it was an object of sufficient consideration
to authorize this appropriation? It was admitted to be the great chain to bind the
East and West together, and for the accomplishment of that object much depended
on the facility of communication.

He pointed out that the same bill appropriated $6,000 for John Trumbull’s national
paintings to be displayed in the Capitol. “And was it not an object at least as national and
important to preserve the great avenue to the West”:

We annually appropriate thousands, said Mr. M., for the completion of this
stupendous pile, the Capitol. And is not the Cumberland road as valuable a
monument of national policy and munificence? When we appropriate so much to
construct the road, he thought it worth while to contribute a pittance to save it.
The people in that region, Mr. M. contended, had calculated and prudently
calculated, that the Government would not be at so much expense to construct the
road, and then abandon it. He thought it was now ungenerous, if not unjust, to
disappoint their expectations.

He added that the road from Philadelphia to Pittsburgh was a great thoroughfare for the
State, and it was natural that the State should take care of the road. “But the nation had
decided in favor of the Cumberland road, and he thought it was expedient that Congress
should not now depart from that decision.”

(The final general appropriation bill, approved by President Monroe on April 30, 1822,
included $6,000 to Trumbull “for paintings commemorative of the most important events
of the Revolution.” The Trumbull historical paintings were the “Signing of the
Declaration of Independence” (1818), the “Surrender of Cornwallis at Yorktown” (1817-
1820); the “Surrender of Burgoyne at Saratoga” (1817-1821); and the “Resignation of
Washington at Annapolis (1824).” They are displayed today in the Capitol Rotunda.)

Representative Farrelly was not convinced. He did not think “the road was . . . of so
great importance, nor of such utility to the West as had been represented.” He had no
confidence in the oversight of road construction, “but, if the sum now asked for should be
granted, it would probably be squandered as the former appropriations had been, and that
it was inadequate to the accomplishment of the object in view, of effectually repairing a
road 120 miles long.” He also argued that the Cumberland Road was no more national in
character than any other public road.

Representative Stewart rose for a lengthy speech in response to Representative Farrelly’s
observations opposing the $9,000 appropriation for repair of the Cumberland Road. He
began:

This road, he observed, was completed the last Summer. Every Congress, for the
last ten or twelve years, influenced by a liberal and enlightened policy, had
appropriated money for its construction. It was now asked, merely to apply to the



reparation of the road an unexpended balance which had previously been
appropriated for its completion, and a trifling sum to erect a bridge. It was not
expected, with this sum, to make durable repairs of stone, but to remove
obstructions, and put it in passable repair, until Congress should make some
permanent provision on the subject. In some places the hills had slipped and
filled the road; in others, the road has given way and precipitated so as to become
almost impassable. The consequence has been, that the public travel and the
public mail have been seriously obstructed.

Representative Farrelly’s suggestion that the people living along the road should repair it
was impractical. “But it would be recollected that this road was made over a
mountainous, and, to a considerable extent, an uninhabited country.” Moreover, much of
the road was in Pennsylvania, “which, as a State, is known to be hostile to it”:

The gentleman (Mr. F.) has stated that it is destructive to Pennsylvania; she has
$600,000 of stock in her own road, running from Philadelphia to Pittsburg; yet, he
said that, if the road could not support itself, it ought to be given back to the State
of Pennsylvania; this, by the gentleman’s showing, would be to give the lamb to
the keeping of the wolf. This was a national road. It was built for a national
purpose, and in a spirit of national munificence. And the important question
before us now is, whether the whole object for which the expense was incurred
shall be lost, for want of a trifle to repair and preserve it.

Commenting on the idea that funds had been misspent, Representative Stewart said that
even if that were true, it was not an argument for not repairing the road. Large sums had
been spent on the Capitol, some of it misspent by “agents employed [who] had been
unfaithful to their trust.” Would that be a basis for halting all work “on this stupendous
fabric, and leave it roofless, merely because there may have been extravagance and want
of economy in the application of the public money?”

Representative Stewart wanted to correct the impression left by Representative Farrelly’s
remarks:

The western part of the road has been made under the direction of Messrs.
Thompson and Williams, about thirty-six miles, and had cost upwards of $16,000
per mile; but with respect to the eastern part of it, which had been built under the
superintendence of Mr. Shriver, it was but just to say that he had performed his
trust with great economy, at an expense of less than $9,000 [per mile[, and a part
for $6,400, and with a fidelity and zeal that entitled him to the warmest
commendations. It was due to him, therefore, to rescue him from imputations that
were calculated, though not intended, to mislead the House.

The importance of the road was without doubt. Representative Stewart cited the
transportation of goods from west to east and from east to west. Because of shipments by
boat on the Ohio River and the Mississippi River, people in a few western counties of
Pennsylvania “can no longer compete with our more western neighbors in the market of
New Orleans. We are compelled to turn to the East.” The Cumberland Road was their
path.



A few western counties of Pennsylvania had manufactured 371,000 barrels of flour and
29,000 barrels of whiskey that could be shipped to Baltimore or Washington for $5 per
barrel before the road, and could now be carried for $2.50 per barrel, “while we
appropriate millions for the benefit of the merchant who exports it, by supporting navies,
lighthouses, foreign agents, and ministers.” The cost of shipments from Baltimore to
Wheeling had been reduced by as much as two thirds.

Representative Stewart also emphasized the economic aspect of the road:

It was an important feature in the national policy to smooth and soften the rugged
point of difference between the different sections of the country, and to create a
mutual dependence of each upon the other. His colleague (Mr. Farrelly) had
observed that other sections of the country had not been provided for. To this a
reply was at hand. This was a national object, but the Pennsylvania road was a
State object. The New York canal partook of both, for, though it was entirely
within the State, yet other States also participated in the benefits it was calculated
to produce. This road could never have been built by a State. State funds were
not adequate to such an object. There was, therefore, a strong and a fair claim
upon the liberality of the people of the East — and this claim was fortified by the
liberal appropriations which the House had made by this very bill in their favor.

No one objected to the hundreds of thousands of dollars appropriated for lighthouses,
beacons, and buoys. In fact, he had voted for those appropriations:

All this was right and proper . . .. But this is bottomed on the same principle that
we ask for this. The one is to travel in ships and boats, and the other in wagons.
The surface over which they pass cannot vary the principle of affording them
facility, safety, or aid. The element of earth is as much privileged for protection
as the element of water. But this is not all. Not only lighthouses are erected, but
causeways to reach them — and what are these but roads? And if so much can be
done for the merchants, shall nothing be done for the farmers?

People in the west did not object to spending funds for the lighthouses, $28,000 to send a
Minister to Lisbon, or upwards of $200,000 “to defray the expense of running a boundary
line — not much longer than this road, and all will be contentedly borne by the Western
people if they are permitted to participate in the national bounty.”

(The Adams-Onis Treaty of 1819 included a provision specifying the eastern border of
Spain’s Texas. (Adams was Secretary of State John Quincy Adams.) The Senate ratified
the treaty in 1821 but before a team could be dispatched to mark the border, Mexico won
its independence from Spain in September 1821, with Texas part of the newly established
country. As many Americans migrated into Texas, Congress debated in 1822 whether to
survey and mark the border specified in the 1819 treaty with Spain or renegotiate the
border with Mexico during new treaty talks. Ultimately, the treaty with Mexico that was
signed in 1828, but not ratified until 1832, recognized the border as stated in the 1819
treaty with Span. Before the border could be surveyed and marked, however, Texas won
its independence from Mexico on March 3, 1836, necessitating a new treaty. The border
line was not determined until 1841. [Ruffin, Thomas F. “The Elusive East Texas
Border,” East Texas Historical Journal, Vol. 11, Issue 1, 1973])



He also addressed Representative Farrelly’s comments on constitutionality. Congress,
Representative Stewart said, had the right to establish post roads:

On this road your mail now runs daily, and have you no right to repair and protect
it? Have you no right to remove obstructions which the Postmaster General
officially tells us has rendered it impassable?

The Constitution also gave congress the right to regulate commerce among the States,
“and does not this road promote a very extensive and highly important commerce
between the Atlantic States and the Western world?”

The power to provide for the common defense and general welfare also supported
congressional authority:

[Good] roads were often more important as a means of defence than forts and
fortifications. In a country like this, supporting a small Peace Establishment,
good roads, by which the military means and physical forces were rapidly
concentrated at the point of attack were immensely important . . . .

And is not the “general welfare” promoted by this road, connecting and uniting
the East and West by the ties of interest and intercourse, by which the immense
mountains which have been pointed at as the line of division are removed?

He also pointed out the compact by which the general government agreed to build the
road and, in return, Ohio exempted the public lands from taxation to facilitate emigration
and intercourse, “added to the value of the public lands by facilitating emigration and
intercourse”:

The Western lands had put into the public Treasury more than thirty millions of
dollars, and would yield as much more; and will you return no part to those who
have paid it, but expend the whole for the benefit of the Atlantic coast and foreign
commerce, which had cost this nation, in support of navies, lights, forts, &c.,
more than one hundred millions of dollars?

Representative Stewart concluded his speech by saying:

This road, he repeated, had been completed, at an expense of near two millions; it
IS now in a state of rapid dilapidation; and will you suffer the money and the road
to be lost to the nation? He hoped a policy so inconsistent with the liberal and
enlightened views of those who had commenced and finished this great work
would not be adopted.

Representative Henry Baldwin, who represented a district that included Crawford County
in northwestern Pennsylvania, objected to the appropriation and some of Representative
Stewart’s comments, such as his comment about production of flour and whiskey. When
Representative Baldwin heard that, “he thought it was too much to say that they were so
poor that they could not repair the slip of a hill that had fallen into the road.”

When someone wanted to argue in support of a measure, his method often was “to excite
a clamor, in order that the real question might be lost sight of, as in this case:



The gentlemen in favor of the appropriation had talked much of this as a national
road and national object, and of the illiberal, local views of those who oppose it.
But gentleman [sic] should recollect that there is a wide difference between the
victims and the favorites of the Government. This road had gone far to desolate
ninety miles of the mountainous part of Pennsylvania. Was it then to be expected
that it could be viewed by that State with indifference? Even the worm that is
trod on had the right to groan.

When the last appropriation was made for the Cumberland road, a pledge was
given that no more should be asked for. But now it is openly avowed by the
gentleman from Ohio, (Mr. Campbell,) that this is to be followed by future
appropriations, and to be sustained by the nation as a perpetual charity.

If this road is so valuable, Representative Baldwin wanted to know, why can it not
support itself:

Where the Cumberland road passes over the mountains, the country is not more
barren than the corresponding county where the Pennsylvania road crosses them.
But we are told that this is a connecting chain that binds together the East and the
West. It is a singular chain, indeed, that is broken in the middle. What is the
situation of the road between Hagerstown and Boonsborough [part of the
connection between Cumberland and Baltimore in Maryland]? Little better than a
mud hole or a swamp. This is a part of the chain.

He pointed out the absence of national roads connecting north and south or others linking
west and east:

The House are now to decide an important question — Whether a part of the
country that lives upon and grows rich by this road, shall be exempted from the
expense of keeping it in repair? His colleague, (Mr. Stewart,) had stated the great
reduction in the price of transportation. But this took place before the
Cumberland road was made, and was owing to other causes.

He also objected on procedural grounds. According to the Ways and Means Committee,
appropriation acts were “only to provide for fulfilment of existing laws. But now the
Committee of Ways and Means have converted themselves into a Committee on Roads
and Canals™:

An appropriation bill should not give a preference of one over another; and if the
Committee on Manufactures had introduced a bill to establish a road leading into
Pittsburg, it was easy to divine that something would be heard of it from the
chairman of the Committee of Ways and Means.

(Representative Smith of Maryland was the chairman.)
Representative Baldwin continued:

But when a road is to be made or repaired from Cumberland to Wheeling, the
national funds cannot be withheld. The effect of this road was, Mr. B. observed,
to destroy the stock in the other roads in Pennsylvania; and how would gentlemen



feel if the whole weight of the National Treasury was brought to bear on their
own section of the country?

He could understand the support for the measure, which hurt only one State, namely his
own State of Pennsylvania, “but that State, if too feeble to arrest the measure, would at

least be allowed to protest against the application of the public money for a private and

local object, so deeply injurious to its own interest.”

The House, still sitting as the Committee of the Whole, then voted to support the motion
to strike out the $9,000, with the ayes totaling 70. Representative Condict moved to
strike out the appropriation for erection of a wooden bridge over the Monongahela River
at Brownsville. The motion was carried, 80 to 32. Because these actions were votes by a
committee, under House rules, a vote by the House would have to be taken.

The Committee of the Whole resumed consideration of the general appropriation bill on
April 8. After discussing other provisions, the committee reported the bill to the House.
Among other matters, the House considered the question of concurrence with the
Committee of the Whole’s decision to refuse the $9,000 for repair of the Cumberland
Road. The Annals stated:

Mr. F. [Francis] Jones [of Tennessee] opposed the concurrence in a speech of
considerable length; but, before he had concluded, on motion of Mr. H. [Hugh]
Nelson [of Virginia], the House adjourned.

When the committee took up the matter again on April 9, “Mr. F. Jones concluded his
speech of yesterday, and called for the yeas and nays on the question; which were
thereupon ordered.”

Representative James Buchanan, a future President of the United States (1857-1861) who
had joined the House in March 1821 from a district surrounding Lancaster in eastern
Pennsylvania, rose to address the House, saying he would make no apology for doing so.

He began:

The character of Pennsylvania, he said, had been attacked and her views had been
misrepresented, by honorable gentlemen upon this floor; and he should feel
himself utterly unworthy of the trust reposed in him, as one of her representatives,
if, after what had been said, he were not to stand forth in her defense.

As it often happened, said Mr. B., that men are most afflicted by imaginary
diseases, so it occurs that they most dread imaginary dangers.

His comments were prompted by Representative Jones’ long speech, not summarized in
the Annals. Representative Jones was one of those suffering from imaginary dangers:

He has been grappling with the State of Pennsylvania, as though she stood ready
to hurl the mountain into the Cumberland road and he were the Atlas who could
sustain it upon his shoulders, and thus make the attempt unavailing. This fancy of
the gentleman has produced an excellent speech. Indeed, without much
imagination and ardor of feeling, there can be but little eloquence. Let me,



however, assure that gentleman and this House, that neither Pennsylvania nor her
representatives dream of the destruction of the Cumberland Road.

Pennsylvanians admitted the road must be preserved. The question “is not whether the
road shall be destroyed, but by whom shall it be repaired, whether by the United States or
by the people who use, and for whose benefit it was constructed.” Despite talk of a
compact justifying the large expenditures on the road, “it now appears that five-sixths of
this enormous expenditure has been pure bounty.” In his arithmetic, the general
government had paid $1 million for the road, but the two-percent fund from public lands
sales intended for construction “does not exceed $300,000. The United States, then, in
the construction of the Cumberland road, have been actuated by the most liberal policy
towards the people of the West.”

The principal argument in support of funding the repair — that because the general
government has made the road, “you should, therefore, be at the expense of supporting it”
—was “one of the most wonderful which has ever been presented to this House.” But the
conclusion was the “reverse of one which would naturally flow from the premises”:

If we have been so generous as to make a road for you, ought you not, at least, to
keep it in repair?

He could accept the argument if tolls could not be collected on the road:

This, however, is not pretended. Indeed we should be almost induced to believe,
from the representations of its friends, if we did not know to the contrary, that it
was the only road which connects the West with the East.

Representative Buchanan presented the analogy of an individual who received a gift of a
valuable farm, but when it needed repairs, “should demand from his benefactor the sum
which they might cost, and assign his generosity in conferring the original bounty, as a
reason why he was bound to satisfy this new claim.” Representatives Jones and
Benjamin Hardin of Kentucky had gone even farther than the farmer by attributing to
Pennsylvania “a selfish and illiberal policy, because they have resisted this unreasonable
demand.” The House could determine the justice of the charge.

He did not agree with the effort to compare expenditures for the Atlantic coast with
expenditures for the west:

The truth is, we are all so connected together by our interest, as to place us in a
state of mutual dependence upon each other, and to make that which is for the
interest of any one member of the federal family beneficial, in most instances, to
all the rest. We never can be divided without first being guilty of political
suicide. The prosperity of all the States depends as much upon their Union as the
human life depends upon that of the soul and the body.

If the general government had given Pennsylvania funds to build a road, “you should
never afterwards have been asked to advance money to keep it in repair. We should have
considered such a request both ungrateful and unjust.” The State had completed

1,807 miles of turnpike road, “of which about twelve hundred and fifty are of solid
stone.” The State had passed laws calling for 714 miles more. One of the roads, which



connected Philadelphia and Pittsburgh, was in part nearly parallel with the Cumberland
road:

The gentleman from Tennessee, two years ago, found this [State] road to be a bad
one. The temper of mind with which people travel has a wonderful effect upon
their judgment of the road, and | fear this cause has operated, in no small degree,
upon the mind of my honorable friend.

It is expected that this road, as well as all others of the same kind in Pennsylvania,
shall not only support itself, but yield some small dividend upon the stock
subscribed for its construction. | ask, then, with what justice towards the State
can you repair the Cumberland road out of the Treasury, and make it perfectly
free?

(The “Pennsylvania Road” between Philadelphia and Pittsburgh was developed over
about 70 years, incorporating the Philadelphia-Lancaster Turnpike, Allegheny Indian
Path, the Raystown Path, James Burd’s Road, and Forbes Road. State legislation in the
1780s and 1790s provided funds to improve east-west transportation, as Pennsylvania
transportation historian William H. Shank wrote in his book about his State:

Thus was created the great Pennsylvania Road from Philadelphia to Pittsburgh,
via Lancaster, Harrisburg, Shippensburg and Bedford, following the main line of
the old Forbes Road across the mountains to Ligonier and then taking a course a
few miles south of that road through Greensburg to Pittsburgh, approximately the
route of the modern Lincoln Highway [U.S. 30]. This became one of the main
routes by which settlers and travelers by the thousands, arriving in the Port of
Philadelphia, migrated to the new Western Territories . . . .

During its early years of operation most of it was dirt road, subject to the usual
mud holes in wet weather. However, the completion of the new Philadelphia-
Lancaster Turnpike in 1795 [the first major toll road in the United States] was the
first in a series of steps to “turnpike,” or stone-surface, the entire route to
Pittsburgh. This was accomplished, stage by stage, over the ensuing years and by
1820 it was stone-surfaced all the way.

(The Pennsylvania Road paralleled the Cumberland Road in western Pennsylvania from
Bedford to Pittsburgh.

(In the 1910s, the road across Pennsylvania was included in the Lincoln Highway, the
most famous transcontinental road of its day — from New York City to San Francisco. In
1926, the Lincoln Highway in Pennsylvania was included in the newly designated United
States highway system as part of U.S. 30, a transcontinental road from Atlantic City in
New Jersey, to Astoria, Oregon.)

Even with toll gates, the Cumberland Road would be unfair competition. “No more toll
will be collected upon it than will be necessary for its preservation, whilst our road, in
addition to that amount, must pay an interest to the State, and to the stockholders.”



Under these circumstances, why should Pennsylvania be censured “for maintaining the
principle that those who travel upon the Cumberland road, and are most interested in its
preservation, should keep it in repair”:

She does not deserve, at your hands, that you should give a premium out of the
public treasury, for the purpose of diverting travelers away from her road, and
inducing them to use another which is in no respect superior . . . .

Notwithstanding all that has been said, | believe, as firmly as | do in my existence,
that the friends of this road might with safety retrocede it to Pennsylvania. It
would not be delivering up the lamb to the wolf, to use the expression of an
honorable gentleman.

Nothing in the State’s history suggested it would “destroy this great public work, if it
were placed in her power.” Instead of asking for control of the road, Pennsylvania asked
only “that the road may hereafter support itself and not be a perpetual drain upon the
public treasury.”

As for the rivalry for economic progress, Representative Buchanan assured his colleagues
that the Cumberland Road “is not a subject of such alarm to the State of Pennsylvania,
nor to her metropolis, as they suppose.” Philadelphia would continue to thrive in service
to the west “no matter over what road they may travel.”

What was certain was “that the road shall not be suffered to go to ruin”:

Whatever doubts may at present be entertained, either of the policy of its original
construction or location, about which I have my own opinion, we must not allow
it to be destroyed.

Before tolls could be demanded from travelers, the road must be repaired. “The
mountain, which it is said has slid down into it, must be removed.” Out of generosity to
the people of the west, not out of justice, he was “willing a provision shall be introduced
into the bill for the collection of tolls, appropriating to the road this unexpended balance
of $9,194.25™:

After, however, we shall have given them that amount and our blessing, it should
be explicitly understood that we shall never again hear any more demands for
money from that quarter on the same account.

What he was not willing to do was support including the $9,194.25 in the general
appropriation bill. One reason was that if the general appropriation bill included the
balance, “we should not again, during the present session, hear any thing about the
collection of toll.” He also agreed with those who were concerned about introducing a
new subject into an appropriation act. He thought doing so in the case of the Cumberland
Road would be especially dangerous. “It might then hereafter, with some degree of
propriety, be considered as the settled policy of the country to support the road; and as a
pledge of the public faith that it shall be repaired out of the public Treasury.” With that
thought in mind, he concluded:



In every view, therefore, which this subject has presented to my mind, | have been
led to the conclusion that we should concur with the Committee of the Whole in
their report, and strike out this appropriation from the present bill.

Representative Thomas Bayly, who represented a district on Maryland’s Eastern Shore,
said he had not usually “occupied as much of your time upon this floor as some other
gentlemen have done, but shall, upon this question, give you a little of my slang.” Some
gentlemen, he said, “take the liberty of talking a great deal without knowing much of the
subject, and some of the newspapers have styled this the wisest Congress we have ever
had; and, if being dilatory in action, is a mark of wisdom, it is eminently entitled to that
appellation.” After all, what “is this $9,000, compared with its object,” the Cumberland
Road. The “great national object” was needed to “facilitate the intercourse between the
East and the West, and diffuse knowledge.” Without communication, “we shall in time
become divided, and think we have separate and distinct interests.”

As for Pennsylvania, it “would seem more willing to put a mountain in the middle of the
Cumberland road, than to repair it.” A large portion of the State, particularly in the
Pittsburgh area, had always opposed the road because it did not pass through that city:

Is this road exclusively advantageous to that part of Pennsylvania and
Philadelphia? That is the question with them. | am myself perfectly disinterested,
living upon the Atlantic, having never been on this road, and perhaps never shall,
for I have no intention as yet of becoming an emigrant . . . .

The current migration to the west, partly driven by economic conditions, troubled him,
but he was confident that in better times, they would “return to the delightful land of their
fathers, and then let them have a good road and bridges to facilitate their return.”

The road should be repaired, then maintained by a toll, and a good bridge across the
Monongahela River should be built. Instead of $40,000 in the appropriation bill for a
wood bridge, “there should be one hundred and forty thousand to make a good substantial
stone bridge.”

The complaint on constitutional grounds about appropriation without an authorizing act
came too late. The road had been built with the sanction of many Congresses and
Presidents Jefferson, Madison, and Monroe. “There is, however, now, rarely an
appropriation that can be thought of, but some gentleman has Constitutional scruples, and
one would suppose that, in Virginia, from the nice scruples manifested by some of her
members, that it is their thought to be unconstitutional to have or to travel upon a good
road.”

He had no personal interest in the matter, and spoke only “to assist his Western brethren.
Addressing an unnamed Virginian, he said he hoped that he “would lay aside his
Constitutional scruples, and lend his assistance.”

A few more voices were heard before the vote on the $9,000 balance of previously
appropriated but unexpended funds. Representative David Chambers of Ohio said he
spoke reluctantly but was aroused by “so great an opposition in many parts of the House
to granting this pittance, which, although deemed of immense importance in promoting



the views and interests of the people of the West, was so small as scarcely to be worth
contending for.” He appealed “to the liberality of the representatives of this nation for a
small share of the general benefits.” Aside from constitutional objections, he hoped “the
present state and condition of the road, and the necessity of a prompt repair, which could
be timeously [sic] effected in no other way, would be sufficient to induce the liberal and
enlightened representatives of this nation to maintain this work, heretofore generally
considered as of a national character.”

He did not want to get into comparing funding for the Atlantic region and the west, but
estimated that the “public moneys expended on the seaboard and Eastern section of the
country, compared to that expended in the West, is at least as fifteen or twenty to one.
The revenues drawn from the people to the East are recirculated among them, while the
Western people are drained of nearly their last dollar for the public lands and foreign
importation purchased.”

He also addressed Representative Buchanan’s concern that appropriating $9,000 for
repair of the Cumberland Road would block consideration of the separate toll bill. “That
gentleman need not be alarmed on this ground. Mr. C. pledged himself to join in any
reasonable measure for the support and maintenance of this road. It must be repaired;
and, if he could do no better, he would agree to place toll-gates upon it.”

Unlike some speakers, he did not claim to be disinterested. “He was highly interested in
this work, as are all the people of the West, and, therefore, would be excused for
manifesting his earnest desire that this trifling sum would not be withheld from so
important an object.”

Representative Silas Wood of New York, the final speaker, said he had not intended to
speak but decided to do so because much of the discussion related to the constitutionality
of the appropriation. “The real question . . . was, have Congress the power to legislate
upon the subject of internal improvements within the States? He could not believe that
there was a single member who had attended to the preceding enumeration, who would
not disclaim any such power.” It was not one of the powers stated in the Constitution,
leaving all other activities to the States. Strict adherence to the enumerated powers was
absolutely essential to the continued independence of the States, “and it would have been
political suicide to have surrendered them to the General Government.” For the States to
grant the power to Congress over internal improvements “would lead directly to
consolidation, and destroy every federal feature of the Constitution.”

The fact that so many advocates of the appropriation for the Cumberland Road did not
think Congress has the power to erect toll-gates on the road was “a surrender of the whole
argument, and a complete admission that the General Government has no power over the
subject of internal improvements.” In voting to oppose the appropriation, he was not
motivated by “the amount of the appropriation, but the Constitutional principle that
would be violated.”

One of the House’s last acts on April 9 was to vote on the motion to overturn the
Committee of the Whole’s decision to delete the $9,000 appropriation for repair of the
Cumberland Road. By a vote of 105 to 58, the House struck out the provision. It then



struck out the appropriation for construction of a bridge over the Monongahela River
“without a division.”

Over several days, the Senate considered differences with the House’s general
appropriation bill. The Annals reported that on April 26:

The Senate took up the message from the House of Representatives, announcing
that they insist on their disagreement to that amendment of the appropriation bill,
which proposes an appropriation of nine thousand dollars for the repairs of the
Cumberland road; and, on motion, the Senate resolved to recede from said
amendment.

As a result, the general appropriation bill, which President Monroe signed on April 30,
1822, did not contain funds for the Cumberland Road.

The Toll-Gate Bill

On January 21, 1822, Representative Joseph Hemphill, who represented a district in the
Philadelphia area, introduced a resolution for repair and preservation of the Cumberland
Road by the erection of toll-gates. The motion was read twice and committed.

The matter came up again on April 25:

Mr. Hemphill rose and said, that so much of the money of the nation had been
expended on the Cumberland road, it would not be prudent or provident to suffer
it now to go to decay for want of repairs. He therefore moved to discharge the
Committee of the Whole from the further consideration of the bill providing for
the erection of turnpike gates on the Cumberland road, and that the same be laid
on the table, that he might have an opportunity of asking the House to act on it at
a future day.

The motion was agreed to.

Representative Hemphill reported to the House the following day, April 26, on
resolutions and petitions referred to the Committee on Roads and Canals. After
discussing several road and canal proposals and projects, he pointed out that, “The
commencement of internal improvements upon a large scale has generally been attended
with difficulties, and improvidently delayed.” The Erie Canal, still under construction,
managed to get underway only because of the “ardency of the most energetic minds [to]
overcome the opposing obstacles in the State of New York”:

We must be convinced, from the example of other nations, that the natural
advantages of this country will not remain unenjoyed forever; national
improvements will at some time be prosecuted and perfected; but why should we
be deprived of their eminent advantages by further delay?

It is said that the proper period has not arrived, and that we have neither resources
nor Constitutional power.

He recalled the Bonus Bill’s ill-fated history.



He did not want to get into constitutional points. “Enough, they think, has been done on
the part of Government to preclude this question from further inquiry.” If Congress did
not have the power, how could legislation have been enacted setting aside 5 percent of
public lands sales for roads to and through the new States?

He cited several examples, including the road authorized in 1806 from Nashville to
Natchez and the Cumberland Road:

In 1806 the President was authorized by Congress to open a road from Nashville,
in the State of Tennessee, to Natchez. This road passes through a State, without
asking consent. In 1809 the President was authorized to cause the canal of
Carondelet, leading from Lake Pontchartrain, by way of the Bayou St. John, to the
city of New Orleans, to be extended to the river Mississippi. The Cumberland
road has cost one million eight hundred thousand dollars, which exceeds the
proceeds arising from sales of public lands in that State [by] more than one
million of dollars.

How is it possible to reconcile these acts with the idea that Congress possesses no
power to construct roads and canals? If there should ever be a construction of the
Constitution dangerous to liberty, there will be an apology for repeated resistance;
but when there has been a series of legislation in pursuance of a construction of
the Constitution which is calculated to promote the best interests of the country, it
is not consistent with wisdom, or the peace and welfare of society, to disturb it.

In what age or nation has the power of improving a country been willfully
abused? Even the unsuccessful attempts at great undertakings have received the
admiration of mankind. No power can be more safely placed in the hands of the
representatives of the people; and it may be truly said, that, among the objects of a
national character, which at intervals engage the patriotism and resources of a
nation, none are more beneficial, and none so permanent, as the internal
improvements of a country.

Later, after discussion of other matters, the House Committee of the Whole considered
the Senate toll-gate bill for the Cumberland Road, with a vote of 112 to take up the bill.

After discussion for and against the bill (not described in the Annals), the committee
voted down a motion by Representative Farrelly to strike out the enacting clause of the
bill, 37 to 75.

Representative Farrelly proposed an amendment making it necessary to secure
Pennsylvania’s consent before toll-gates were erected. At the suggestion of Virginia
Representative Burwell Bassett, the motion was expanded to include Virginia, but after
discussion of the Farrelly motion, “the question was taken thereon, and negatived, by a
large majority.”

Representative Trimble proposed to substitute his proposal for the nine sections of the
Senate bill. The committee voted to approve the substitution, which the Annals
summarized:



The effect of this amendment is not in any manner to change the principle of the
bill, but to make its details such that it may be carried into effect without the
necessity of further legislation.

His amendment to apply the $9,000 balance for repair of the road was approved without
debate, 64 to 59.

Representative William Plumer, Jr., of New Hampshire proposed an amendment “the
purpose of which was to confine all the expenditures, under the act, to the moneys
collected by tolls on said road.” The motion carried “without a division.”

The Committee of the Whole then reported the amended bill to the House.

Representative John W. Taylor of New York moved to amend the bill “in lieu of the
amendments reported” with a provision authorizing the President to cede all rights and
title in the road to the three States. After some discussion not described in the Annals,
Representative Taylor modified his motion “so as to have the cession made upon such
terms and conditions as shall insure the preservation of the road, and that no further tolls
shall be collected therefrom by the States respectively, than may be necessary to keep the
same in repair.” The House rejected the motion, 50 to 103.

Representative Stewart offered an amendment providing that if any county made its
portion of the road a county road, but kept it in good repair, no tolls need be collected.
The House rejected the motion “without a division.”

Representative Farrelly introduced his motion to require the assent of Pennsylvania and
Virginia before the erection of toll-gates. As had happened with the same motion in the
Committee of the Whole, the motion was “negatived, without debate, by a large
majority.”

The House then concurred in the amendments made by the Committee of the Whole,
except for the provision appropriating the $9,000 balance. After brief discussion of the
provision, the House approved appropriation of the balance, 84 to 71.

The House then voted, 88 to 71, on the question, “Shall the said bill be engrossed, and
read a third time.”

On April 29, the House took up the bill, which was read for a third time. Representative
Taylor considered the bill “as so important in its character, and as being such a violation
of the Constitution,” that he called for the yeas and nays on it.

Before the vote, Representative Philip Reed of Maryland moved to recommit the bill to
allow for removal of the provision calling on the President to increase or lessen the toll
rates. “That was an act of legislation, he said, which it was not competent for the
President of the United States to exercise.” The House rejected the motion, 41 to 115.

The question was then put to the House, “Shall the bill pass?” The question was decided
in the affirmative, 87 to 68. “So the bill was passed, and sent to the Senate for
concurrence.”



The Senate took up the bill on May 3, 1822. Senator Barbour, acknowledging that the
motion “extended to the utmost confines of the Constitution,” offered his comments
before the vote. He recalled that the Bonus Bill, which asserted the right of Congress to
advance internal improvements, had been vetoed by President Madison:

In consequence of the great diversity of sentiment prevailing at that time, Mr. B.
who was indisposed to extend the powers of the General Government beyond the
just Constitutional limit, and esteeming it correct, in all cases of doubt, to recur to
the only legitimate source of authority, the people, proposed an amendment to the
Constitution. He was doomed to realize the truth of the aphorism, that a man
between two stools is sure to fall. It so happened, that a majority of the Senate
thought that Congress had already full power on this subject, and fearful that the
people might withhold it, they voted against his proposition; some few, who
thought that Congress ought not to possess this authority, also voted against it;
and hence, instead of the Constitutional majority in favor of the amendment, there
was a majority of two-thirds against it.

With that experience behind him, he determined that he would not “give his vote in favor
of the exercise of this authority by the National Legislature; and his purpose remained
now unchanged.”

Nevertheless, he was in favor of the toll-gates bill. Their predecessors — “another
generation” — in government had decided on bills for construction of the Cumberland
Road. He summarized the Enabling Act for Ohio statehood and the Cumberland Road
bill, both signed by President Jefferson, that brought them to this point. At a cost of
nearly $2 million, “this noble monument of our enterprise and industry, this great artery
of communication between the East and West, so essential to our intercourse and our
prosperity, has been completed”:

The only question is, Shall we enjoy it, or, from the fastidious technicality, refuse
it? If your agent, in private transactions, said Mr. B., should ever exceed his
powers — if the act he has performed be irrevocable, will you refuse the benefit of
the act completed, although at your expense, in consequence of the doubtful
propriety of the agent’s conduct?

The road is rapidly dilapidating — the mischievous are destroying it. Itis
necessary to act. To appropriate money out of the public Treasury to keep it in
repair, is unjust, and involves as strongly the Constitutional question. Let those
who use it pay a little pittance to keep it in repair. This is the only question.

He would vote for the bill.

New York Senator King said he had never entertained any doubt about the
constitutionality of the general government to appropriate funds for roads and canals:

... and therefore he did not rely for the authority to pass this bill on t